
No. COA09-844 TENTH DISTRICT

NORTH CAROLINA COURT OF APPEALS
**************************************************************

HOPE-A WOMEN’S CANCER CENTER,
P.A., and RALEIGH ORTHOPAEDIC
CLINIC, P.A.,

Plaintiffs-Appellants,

v.

STATE OF NORTH CAROLINA;
BEVERLY EAVES PERDUE, Governor of
the State of North Carolina, in her official
capacity; NORTH CAROLINA
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; LANIER M.
CANSLER, Secretary of the North Carolina
Department of Health and Human Services,
in his official capacity; DAN A. MYERS,
M.D., Chairman of the North Carolina State
Health Coordinating Council, in his official
capacity; JEFF HORTON, Acting Director,
Division of Health Service Regulation,
North Carolina Department of Health and
Human Services, in his official capacity;
and LEE B. HOFFMAN, Chief of the
Certificate of Need Section, Division of
Health Service Regulation, North Carolina
Department of Health and Human Services,
in her official capacity,

Defendants-Appellees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

From Wake County

*********************************
DEFENDANTS-APPELLEES’ BRIEF
*********************************



INDEX

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . . . . . . . iv

QUESTION PRESENTED . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

STATEMENT OF THE FACTS . . . . . . . . . . . . . . . . . . . . . . . 2

ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

I.  INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

II. BACKGROUND REGARDING NORTH
CAROLINA’S CON LAWS AND THE SMFP . . . . . . 4

III. PLAINTIFFS HAVE NOT SUFFERED A
CONSTITUTIONAL VIOLATION ARISING
FROM THE CREATION AND UTILIZATION OF
THE 2008 SMFP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

A. THE MANNER IN WHICH THE SMFP IS

CREATED DOES NOT CONSTITUTE AN

UNLAWFUL DELEGATION OF AUTHORITY

FROM THE GENERAL ASSEMBLY . . . . . . . . . . . . . 7

1. The General Assembly Has Set out
Adequate Guiding Standards
Regarding the Development of the
SMFP . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

2. The Role Played by the SHCC
Regarding the SMFP Is Merely
Advisory . . . . . . . . . . . . . . . . . . . . . . . . . 16

B. PLAINTIFFS HAVE NOT BEEN DENIED DUE

PROCESS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19



-ii-

1. The General Assembly’s Enactment of
Criterion 1 Has Not Violated Plaintiffs’
Substantive Due Process Rights . . . . . . . 22

2. In re Certificate of Need for Aston Park
Hosp. Has Been Rendered Moot by the
Enactment of the Current CON Laws . . 25

3. The 2008 SMFP Process Has Not
Barred Plaintiffs from Entering the
Health Care Profession . . . . . . . . . . . . . . 30

4. Plaintiffs Are Not Entitled to Have
Their Public Policy Views Substituted
for Those of the General Assembly . . . . 31

C. THE APPLICATION OF THE CON LAWS TO

PLAINTIFFS HAS NOT VIOLATED THEIR RIGHT

OF ACCESS TO THE COURTS . . . . . . . . . . . . . . . . 32

1. Because the SMFP Process Is a
Creature of Statute, Any Appeal Rights
Therefrom Are in the Sole Discretion
of the General Assembly . . . . . . . . . . . . 33

a. Plaintiffs lack a constitutional
right to appeal the need
determinations contained in the
2008 SMFP . . . . . . . . . . . . . . . . . . 33

b. There is no constitutional
requirement that the SMFP
process be subject to the APA . . . 34



-iii-

2. The General Assembly’s Decision Not
to Make the Need Determinations in
the SMFP Subject to the APA
Rulemaking Process Was Rational . . . . 38

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

CERTIFICATE OF COMPLIANCE . . . . . . . . . . . . . . . . . . . 41

CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . . . . . . . . 42

APPENDIX

Executive Order No. XIX (June 1, 1976) . . . . . . . . . . . 1

Excerpt from 2008 State Medical Facilities Plan . . . . . 6



-iv-

TABLE OF AUTHORITIES

CASES

A-S-P Assoc. v. City of Raleigh, 298 N.C. 207,
258 S.E.2d 444 (1979) . . . . . . . . . . . . . . . . . . . . . . . . 29

Adams v. N.C. Dep’t of Natural & Econ. Res.,
295 N.C. 683, 249 S.E.2d 402 (1978) . . . . . . . . . . . . . 15

Affordable Care, Inc. v. N.C. State Bd. of
Dental Exam’rs, 153 N.C. App. 527,
571 S.E.2d 52 (2002) . . . . . . . . . . . . . . . . . . . . . . 20, 21

Ashbacker Radio Corp. v. FCC,
326 U.S. 327, 90 L. Ed. 108 (1945) . . . . . . . . . . . . . . 29

Bowens v. Board of Law Exam’rs,
57 N.C. App. 78, 291 S.E.2d 170 (1982) . . . . . . . . . . . 8

Bring v. N.C. State Bar,
348 N.C. 655, 501 S.E.2d 907 (1998) . . . . . . . . . . . . . . 8

Bulova Watch Co. v. Brand Distributors of
North Wilkesboro, Inc., 285 N.C. 467,
206 S.E.2d 141 (1974) . . . . . . . . . . . . . . . . . . . . . . . . 18

In re Certificate of Need for Aston Park Hosp., Inc.,
282 N.C. 542, 193 S.E.2d 729 (1973) . . . . . . . . . . 25, 26

City of Asheville v. State, 192 N.C. App. 1,
665 S.E.2d 103 (2008), disc. rev. denied and
appeal dismissed, 363 N.C. 123 (2009) . . . . . . . . . . . 31

Clayton v. Branson, 170 N.C. App. 438, 613 S.E.2d 259,
disc. rev. denied, 300 N.C. 174,
625 S.E.2d 785 (2005) . . . . . . . . . . . . . . . . . . . . . . . . 19



-v-

Colorado Springs Amusements, Ltd. v. Rizzo,
524 F.2d 571 (3d Cir. 1975), cert. denied,
428 U.S 913, 79 L. Ed. 2d 1222 (1976) . . . . . . . . . . . 26

Cox v. Kinston, 217 N.C. 391, 8 S.E.2d 252 (1940) . . . . . . . 33

Craven Reg’l Med. Auth. v. N.C. Dep’t
of Health & Human Servs.,
176 N.C. App. 46, 625 S.E.2d 837 (2006) . . . . . . . . . . 4

Emerald Isle v. State,
320 N.C. 640, 360 S.E.2d 756 (1987) . . . . . . . . . . . . . . 6

Empire Power Co. v. N.C. Dep’t of Env’t,
Health & Natural Res.,
337 N.C. 569, 447 S.E.2d 768 (1994) . . . . . . . . . . . . . 33

Farber v. N.C. Psychology Bd., 153 N.C. App. 1,
569 S.E.2d 287, disc. rev. denied and cert. denied,
356 N.C. 612, 574 S.E.2d 679 (2002) . . . . . . . . . . 8, 11

Farlow v. N.C. State Bd. of Chiropractic Examiners,
76 N.C. App. 202, 332 S.E.2d 696, 
disc. rev. denied and appeal dismissed,
314 N.C. 664, 336 S.E.2d 621 (1985) . . . . . . . . . . . . . 15

Fowler v. Williamson,
39 N.C. App. 715, 251 S.E.2d 889 (1979) . . . . . . . . . . 8

Frye Reg’l Med. Ctr., Inc. v. Hunt,
350 N.C. 39, 510 S.E.2d 159 (1999) . . . . . . . . . . . 16, 39

Frye v. City of Kannapolis,
109 F. Supp. 2d 436 (M.D.N.C. (1999) . . . . . . . . . . . . 5



-vi-

Good Hope Hosp., Inc. v. N.C. Dep’t of Health &
Human Servs., Div. of Facility Servs.,
174 N.C. App. 266, 620 S.E.2d 873 (2005),
dis. rev. denied and cert. denied, 360 N.C. 480,
632 S.E.2d 172, aff’d, 360 N.C. 641,
636 S.E.2d 564 (2006) . . . . . . . . . . . . . . . . . . . . . . . . 20

Greensboro-High Point Airport Auth. v. Johnson,
226 N.C. 1, 36 S.E.2d 803 (1946) . . . . . . . . . . . . . . . . . 6

Hartford Accident & Indem. Co. v. Ingram,
290 N.C. 457, 226 S.E.2d 498 (1976) . . . . . . . . . . . . . 29

Harvell v. Scheidt,
249 N.C. 699, 107 S.E.2d 549 (1959) . . . . . . . . . . . . . 14

Humana Hosp. Corp. v. N.C. Dep’t of Human Res.,
Div. of Facility Servs., 81 N.C. App. 628,
345 S.E.2d 235 (1986) . . . . . . . . . . . . . . . . . . . . . . . . . 4

James v. Hunt, 43 N.C. App. 109, 258 S.E.2d 481 (1979),
cert. denied, 299 N .C. 121, 262 S.E.2d 6 (1980) . . . . 36

In re Appeal from Civil Penalty  Assessed for Violations
of Sedimentation Pollution Control Act etc., 
324 N.C. 373, 379 S.E.2d 30 (1989) . . . . . . . . . . . . . . . 7

In re Appeal of Broad & Gales Creek Cmty. Ass’n,
300 N.C. 267, 266 S.E.2d 645 (1980) . . . . . . . . . . . . . 15

In re Denial of Approval to Issue $30,000,000.00 of Single
Family Housing Bonds etc., 307 N.C. 52,
296 S.E.2d 281 (1982) . . . . . . . . . . . . . . . . . . . . . . . . . 6

In re Denial of Request by Humana Hosp. Corp. etc.,
78 N.C. App. 637, 338 S.E.2d 139 (1986) . . . . . . . . . 28



-vii-

In re Guess, 327 N.C. 46, 393 S.E.2d 833 (1990), 
cert. denied, 498 U.S. 1047,
112 L. Ed. 2d 774 (1991) . . . . . . . . . . . . . . . . . . . . 8, 11

In re Vandiford,
56 N.C. App. 224, 287 S.E.2d 912 (1982) . . . . . . 33, 34

In re Willis, 288 N.C. 1, 215 S.E.2d 771, appeal dismissed,
423 U.S. 976, 46 L. Ed. 2d 300 (1975) . . . . . . . . . . . . 11

Kinston Tobacco Bd. of Trade v. Liggett & Myers
Tobacco Co., 235 N.C. 737, 71 S.E.2d 21,
cert. denied, 344 U.S. 866, 97 L. Ed. 671 (1952) . . . . 15

Lamb v. Wedgewood South Corp.,
308 N.C. 419, 302 S.E.2d 868 (1983) . . . . . . . . . . . . . 32

Living Centers-Southeast, Inc. v. N.C. Dep’t of
Health & Human Servs., 138 N.C. App. 572,
532 S.E.2d 192 (2000) . . . . . . . . . . . . . . . . . . . . . . . . . 5

New State Ice Co. v. Liebmann,
285 U.S. 262, 76 L. Ed. 747 (1932) . . . . . . . . . . . . . . 26

Northampton County Drainage Dist. Number One
v. Bailey, 326 N.C. 742, 392 S.E.2d 352 (1990) . . . . 14

Orange County v. N.C. Dep’t of Transp.,
46 N.C. App. 350, 265 S.E.2d 890 (1980) . . . . . . . . . . 8

Poor Richard’s, Inc. v. Stone,
322 N.C. 61, 366 S.E.2d 697 (1988) . . . . . . . . . . . . . . 29

Revco Southeast Drug Centers, Inc. v. N.C. Bd.
of Pharmacy, 21 N.C. App. 156,
204 S.E.2d 38 (1974) . . . . . . . . . . . . . . . . . . . . . . . . . 15



-viii-

Standley v. Town of Woodfin,
186 N.C. App. 134, 650 S.E.2d 618 (2007),
aff’d, 362 N.C. 328, 661 S.E.2d 728 (2008) . . . . . . . . 20

State ex rel. Caldwell v. Wilson,
121 N.C. 425, 28 S.E. 554 (1897) . . . . . . . . . . . . . . . . 37

State ex rel. Comm’r of Ins. v. N.C. Rate Bureau,
300 N.C. 381, 269 S.E.2d 547 (1980) . . . . . . . . . . . 7, 14

State ex rel. Edmisten v. Tucker,
312 N.C. 326, 323 S.E.2d 294 (1984) . . . . . . . . . . . . . 37

State ex rel. Taylor v. Carolina Racing Ass’n,
241 N.C. 80, 84 S.E.2d 390 (1954) . . . . . . . . . . . . . . . 15

State ex rel. Utilities Comm’n v. Carolina
Util. Customers Ass’n, 336 N.C. 657,
446 S.E.2d 332 (1994), disc. rev. denied,
335 N.C. 564, 441 S.E.2d 125 (1994) . . . . . . . . . . . 7, 21

State ex rel. Utilities Comm’n v. Empire Power Co.,
112 N.C. App. 265, 435 S.E.2d 553 (1993) . . . . . 10, 26

State v. Harris, 216 N.C. 746, 6 S.E.2d 854 (1939) . . . . . . . 30

State v. Lisk, 21 N.C. App. 474, 204 S.E.2d 868, 
cert. denied, 285 N.C. 666,
207 S.E.2d 759 (1974) . . . . . . . . . . . . . . . . . . . . . . . . 13

State v. Tenant, 110 N.C. 609, 14 S.E. 387 (1892) . . . . . . . . 15

State v. Williams, 253 N.C. 337, 117 S.E.2d 444 (1960) . . . 14

Town of Spruce Pine v. Avery County,
346 N.C. 787, 488 S.E.2d 144 (1997) . . . . . . . . . . . . . . 7



-ix-

Wilcher v. Sharpe, 236 N.C. 308, 72 S.E.2d 662 (1952) . . . 18

Williamson v. Snow,
239 N.C. 493, 80 S.E.2d  262 (1954) . . . . . . . . . . 12, 13

STATUTES and CODES

N.C. CONST. art. I, § 18 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

N.C.G. S. § 131E-175(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(1)-(12) . . . . . . . . . . . . . . . . . . . . . . . . . 9

N.C.G.S. § 131E-175(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(3a) . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. § 131E-175(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

N.C.G.S. §§ 131E-176(16) . . . . . . . . . . . . . . . . . . . . . . . . . . 10

N.C.G.S. §§131E-176(17) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

N.C.G.S. § 131E-176(25) . . . . . . . . . . . . . . . . . 4, 5, 10, 19, 20

N.C.G.S. §131E-177(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

N.C.G.S. §131E-178 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

N.C.G.S. § 131E-183(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5



-x-

N.C.G.S. § 131E-183(a)(1) . . . . . . . . . . . . . . . . . . . . . . . 22, 28

N.C.G.S. §131E-184 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

N.C.G.S. § 131E-188 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

N.C.G.S. § 150B-1(c)-(e) . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

N.C.G.S. § 150B-1(f) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

N.C.G.S. § 150B-20(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

N.C.G.S.§ 150B-2(8a) . . . . . . . . . . . . . . . . . . . . . . . . . . . 11, 35

N.C.G.S.§ 150B-2(8a)k . . . . . . . . . . . . . . . . . . . . . . . . . . 11, 35

N.C.G.S. § 150B-43 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

10A N.C.A.C. 14C .0402 . . . . . . . . . . . . . . . . . . . . . . . . . . . 36



No. COA09-844 TENTH DISTRICT

NORTH CAROLINA COURT OF APPEALS

**************************************************************
HOPE-A WOMEN’S CANCER CENTER,
P.A., and RALEIGH ORTHOPAEDIC
CLINIC, P.A.,

Plaintiffs-Appellants,

v.

STATE OF NORTH CAROLINA;
BEVERLY EAVES PERDUE, Governor of
the State of North Carolina, in her official
capacity; NORTH CAROLINA
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; LANIER M.
CANSLER, Secretary of the North
Carolina Department of Health and Human
Services, in his official capacity; DAN A.
MYERS, M.D., Chairman of the North
Carolina State Health Coordinating
Council, in his official capacity; JEFF
HORTON, Acting Director, Division of
Health Service Regulation, North Carolina
Department of Health and Human Services,
in his official capacity; and LEE B.
HOFFMAN, Chief of the Certificate of
Need Section, Division of Health Service
Regulation, North Carolina Department of
Health and Human Services, in her official
capacity,

Defendants-Appellees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

From Wake County



-2-

QUESTION PRESENTED

I. WHETHER THE TRIAL COURT CORRECTLY
DETERMINED THAT THE CREATION AND
UTILIZATION OF THE 2008 STATE MEDICAL
FACILITIES PLAN WAS CONSTITUTIONAL AS
APPLIED TO PLAINTIFFS SUCH THAT THE GRANTING
OF DEFENDANTS-APPELLEES’ MOTION FOR
JUDGMENT ON THE PLEADINGS WAS PROPER.

STATEMENT OF THE FACTS

Plaintiffs are two medical practices providing health care services within North

Carolina.  They seek to acquire certain types of medical equipment and facilities that

are subject to the State’s certificate of need (hereafter “CON”) laws.  Plaintiffs

contend that they have been rendered ineligible to receive CONs authorizing these

proposed items because no need for them was found in the 2008 State Medical

Facilities Plan (hereafter “SMFP”).  Plaintiffs assert that being subjected to the need

determinations in the 2008 SMFP has violated their constitutional rights.  (R pp. 100-

18)

ARGUMENT

I.  INTRODUCTION.

For the past thirty years, North Carolina’s health care system has operated

under the CON laws currently codified as N.C.G.S. § 131E-175 et seq.  A

fundamental component of that system has been the annual promulgation of an SMFP



-3-

that articulates a determinative set of need determinations for health care services in

North Carolina for that calendar year.  The manner in which the SMFP is presently

prepared and utilized has remained essentially unchanged for the past eighteen years.

Plaintiffs are both long-time health care providers in this State who have

operated under the CON laws for years.  Only now – based on their disagreement

with two specific need determinations in the 2008 SMFP – have they filed the present

lawsuit, claiming that the utilization of the SMFP in awarding CONs operates

unconstitutionally (albeit solely as applied to them).

What Plaintiffs refer to in their brief as an “unholy convergence of

circumstances” is, in actuality, a carefully thought out legislative process that serves

to ensure the receipt of adequate health care services in a timely fashion by all

citizens of this State, wherever located.  Stripped of their rhetoric, Plaintiffs’

arguments ultimately amount to nothing more than policy arguments – which are

appropriately addressed in the Legislative Branch rather than the Judicial Branch.

Having failed to make the case during the open public process for development

of the 2008 SMFP that a genuine health care need exists for the specific equipment

and facilities they wish to acquire, Plaintiffs now ask this Court to “overrule” a

reasoned legislative policy decision as to the manner in which the SMFP is to be

created and used.  Such a request is clearly improper.
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II . BACKGROUND REGARDING NORTH CAROLINA’S CON LAWS
AND THE SMFP.

The basic purpose of North Carolina’s CON laws “is to limit the construction

of health care facilities in this state to those that the public needs and that can be

operated efficiently and economically for their benefit.”  Humana Hosp. Corp. v. N.C.

Dep’t of Human Res., Div. of Facility Servs., 81 N.C. App. 628, 632, 345 S.E.2d 235,

237 (1986).  Pursuant to this statutory process, the SMFP is issued each year for the

purpose of determining the need for various health care services across the State.

Craven Reg’l Med. Auth. v. N.C. Dep’t of Health & Human Servs, 176 N.C. App. 46,

50, 625 S.E.2d 837, 840 (2006).  See N.C.G.S. §131E-176(25).

In conjunction with the North Carolina Department of Health and Human

Services (hereafter “DHHS”), an advisory body called the State Health Coordinating

Council (hereafter “the SHCC”) – referred to in Plaintiffs’ brief as “the Council” –

annually prepares a recommended SMFP for review by the Governor who is charged

with authority over the final composition of the SMFP.  The SHCC –  which has been

in existence since 1976 – is currently composed of 29 professionals from across the

State representing different segments of the health care and business communities as

well as state government.  See N.C.G.S. §§131E-176(17) and (25); R pp. 119-20,

123-26). (App. 1)  Each year’s SMFP contains not only the need determinations for
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that calendar year but also sets out a detailed explanation as to the specific

methodologies upon which the need determinations were made.

During the drafting process, a lengthy period of public hearings and public

comment takes place.  See N.C.G.S. § 131E-176(25).  Once the Governor exercises

her authority to issue the final SMFP, DHHS reviews CON applications and decides

which of them should be approved based on the applicable review criteria. See Living

Centers-Southeast, Inc. v. N.C. Dep’t of Health & Human Servs., 138 N.C. App. 572,

574-75, 532 S.E.2d 192, 194 (2000); N.C.G.S. § 131E-177(6); N.C.G.S. § 131E-

183(a).

III. PLAINTIFFS HAVE NOT SUFFERED A CONSTITUTIONAL
VIOLATION ARISING FROM THE CREATION AND UTILIZATION
OF THE 2008 SMFP.

There are two key legal principles governing this Court’s review of Plaintiffs’

constitutional claims.  First, Plaintiffs’ pleadings repeatedly make clear they are

bringing this action solely on an “as-applied” basis.  (R pp. 114-15, 117)  This means

that they are challenging the 2008 SMFP process only as it has affected Plaintiffs

themselves.  See Frye v. City of Kannapolis, 109 F. Supp. 2d 436, 439 (M.D.N.C.

1999) (“[A]n as-applied challenge represents a plaintiff’s protest against how a statute

was applied in the particular context in which plaintiff acted or proposed to act[.]”).
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Second, in order to prevail, Plaintiffs must overcome the presumption of

constitutionality accorded to laws enacted by the General Assembly.  A bedrock

principle of law in this State is the strong presumption that enactments of the General

Assembly are constitutional.  Courts must resolve all doubts in favor of the

constitutionality of a legislative act.  In re Denial of Approval to Issue

$30,000,000.00 of Single Family Housing Bonds etc., 307 N.C. 52, 57, 296 S.E.2d

281, 284 (1982).

Our Supreme Court has emphasized that courts “have no power to review a

statute with respect to its political propriety as long as it is within the legislative

discretion and has a reasonable relation to the end sought to be accomplished.”

Greensboro-High Point Airport Auth. v. Johnson, 226 N.C. 1, 8, 36 S.E.2d 803, 809

(1946).  “It is not the role of this Court to pass judgment on the wisdom and

expediency of a statute.”  Emerald Isle v. State, 320 N.C. 640, 647, 360 S.E.2d 756,

761 (1987).
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A. THE MANNER IN WHICH THE SMFP IS CREATED DOES NOT

CONSTITUTE AN UNLAWFUL DELEGATION OF AUTHORITY FROM THE

GENERAL ASSEMBLY.

1. The General Assembly Has Set out Adequate Guiding
Standards Regarding the Development of the  SMFP.

Our Supreme Court has made clear that a delegation of authority by the General

Assembly is permissible where the Legislature has issued guiding standards attendant

to the exercise of the delegated power.  In State ex rel. Comm’r of Ins. v. N.C. Rate

Bureau, 300 N.C. 381, 269 S.E.2d 547 (1980), our Supreme Court noted North

Carolina’s embrace of the modern tendency toward liberalism in upholding legislative

delegations of power requiring the exercise of discretion.  The Court ruled that the

complex problems in our society “have led to judicial approval of broad standards for

administrative action.  Detailed standards are not required . . .”  Id. at 402, 269

S.E.2d at 563 (emphasis added).

In accordance with this permissive view of delegation, North Carolina courts

have upheld legislative delegations of power in a wide variety of different contexts.

See, e.g., Town of Spruce Pine v. Avery County, 346 N.C. 787, 488 S.E.2d 144 (1997)

(rulemaking power regarding management of watersheds); State ex rel. Utilities

Comm’n v. Carolina Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994)

(establishment of natural gas expansion fund); In re Appeal from Civil Penalty
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Assessed for Violations of Sedimentation Pollution Control Act etc., 324 N.C. 373,

379 S.E.2d 30 (1989) (assessment of civil penalties for violations of Sedimentation

Pollution Control Act); Farber v. N.C. Psychology Bd., 153 N.C. App. 1, 569 S.E.2d

287, disc. rev. denied and cert. denied, 356 N.C. 612, 574 S.E.2d 679 (2002) (power

to suspend licenses of psychologists); Bowens v. Board of Law Exam’rs, 57 N.C.

App. 78, 291 S.E.2d 170 (1982) (evalution of applicants seeking to practice law);

Orange County v. N.C. Dep’t of Transp., 46 N.C. App. 350, 265 S.E.2d 890 (1980)

(planning and construction of interstate highway); Fowler v. Williamson, 39 N.C.

App. 715, 251 S.E.2d 889 (1979) (power to make rules regarding public school

system).

When determining whether adequate legislative guidelines exist, the General

Assembly’s own declarations constitute the primary source of guidance from the

Legislature as to the policies that are to be utilized by the recipient of the delegation.

Bring v. N.C. State Bar, 348 N.C. 655, 658, 501 S.E.2d 907, 909 (1998).  These

declarations must only be as specific as is permitted under the existing circumstances.

Id.  The General Assembly is not required to articulate a detailed response to every

scenario that may be encountered in carrying out the delegation.  In re Guess, 327

N.C. 46, 53, 393 S.E.2d 833, 837 (1990), cert. denied, 498 U.S. 1047, 112 L. Ed. 2d

774 (1991).
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The creation of the SMFP is guided by the numerous legislative policies set out

in N.C.G.S. § 131E-175.  These guiding standards fully explain the legislative intent

which underlies the CON laws and articulate the types of considerations that must be

taken into account in drafting the SMFP.

Among these policy declarations are the following: (a) a desire to offset the

spiraling cost of health care services which jeopardizes the health and welfare of

North Carolina’s citizens; (b) a fear of inevitable disparities in the geographical

access to health care services throughout North Carolina if pure free market principles

are allowed to govern the placement of medical facilities and services; (c) a

recognition of the need for review and evaluation of the cost, need, accessibility,

quality, and feasibility of proposed medical services before such services are offered;

(d) an understanding of the critical necessity for access to health care in rural

communities and a mandate to consider the needs of such communities; (e) a desire

to avoid the proliferation of health care services that are unnecessary and serve only

to engender the underuse of facilities and the expensive duplication of services; and

(f) a recognition of the large economic burden placed on the public as a result of

excess capacity in health care facilities and the concomitant need to prevent

underutilization.  N.C.G.S. § 131E-175(1)-(12).
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The General Assembly has also set out detailed explanations as to the types of

equipment, services, and facilities to be encompassed by the CON laws as well as a

listing of the items to be exempted from mandatory CON review.  See N.C.G.S.

§§ 131E-176(16); 131E-178; 131E-184.  Finally, the General Assembly has

articulated how the SMFP is to be prepared, outlining the respective roles of the

persons and entities charged with participating in the process as well as mandating

a notice and comment process for interested parties.  See N.C.G.S. § 131E-176(25).

The decision in State ex rel. Utilities Comm’n v. Empire Power Co., 112 N.C.

App. 265, 435 S.E.2d 553 (1993), disc. rev. denied, 335 N.C. 564, 441 S.E.2d 125

(1994), is also instructive.  In that case, a power company sought review of an order

from the North Carolina Utilities Commission which had dismissed its petition for a

certificate of public convenience and necessity (“CPCN”) to construct an electricity

generating facility.  The company argued that the commission’s order was an

unconstitutional exercise of legislative power and that the General Assembly had

failed to provide the commission with adequate guiding standards in ruling on such

petitions.  Id. at 273, 435 S.E.2d at 557.

This Court disagreed, holding that the Legislature had provided a sufficient

guiding standard - “whether public convenience and necessity requires the

construction of the proposed facility.”  Id. at 274, 435 S.E.2d at 557.  The court also
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ruled that the decision whether to grant or deny a CPCN was also guided by a statute

setting out ten state policies regarding this subject.  For these reasons, the court

concluded that no unlawful delegation had occurred.  Id.

Thus, North Carolina law rejects the narrow view of delegation advocated here

by Plaintiffs.  See Farber, 153 N.C. App. at 20, 569 S.E.2d at 301 (Legislature can

simply provide general policies and standards and allow recipient of delegation to

apply legislative goals where expertise is called for).  See also Guess, 327 N.C. at 54,

393 S.E.2d at 837-38 (the phrase “standards of acceptable and prevailing medical

practice” constituted sufficient guiding standard to board of medical examiners in

determining whether disciplinary action against physician was warranted); In re

Willis, 288 N.C. 1, 15, 215 S.E.2d 771, 779-80 (delegation of authority to board of

law examiners to determine whether bar candidates possessed “good moral character”

was lawful), appeal dismissed, 423 U.S. 976, 46 L. Ed. 2d 300 (1975).

Inexplicably, Plaintiffs’ brief does not even mention the legislative declarations

in N.C.G.S. § 131E-175.  Moreover, Plaintiffs’ assertion that the General Assembly

has failed to provide any procedural safeguards is erroneous.  North Carolina General

Statute § 150B-2(8a)k expressly contains the safeguard of requiring the North

Carolina Rules Review Commission to ensure that the public notice and hearing
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provisions of section § 131E-176(25) have been followed in connection with the

SMFP process.

Thus, the statement in Plaintiffs’ brief accusing the General Assembly of

failing to provide “any meaningful or helpful guidance” regarding the SMFP  (Pl. Br.

at 14) is demonstrably false.  Pursuant to the guidelines enunciated by the General

Assembly, the SMFP is created each year in a reasoned manner which concentrates

on evaluations of need, cost-effectiveness, lack of geographical disparities, avoidance

of the proliferation of duplicative facilities, and increased access to historically

underserved segments of the population.

Plaintiffs would presumably require the General Assembly to engage in the

arduous task of collecting voluminous data and enacting comprehensive, fact-

intensive statutes setting out detailed methodologies for making need determinations

statewide with regard to each type of medical service and equipment encompassed by

the SMFP.  However, it is neither feasible for the General Assembly to embark on

such an undertaking nor logical to suggest that it be required to engage in such

complex and technical managing of health care issues.

The propriety of the General Assembly’s delegation of authority to make

determinations regarding the need for health care services was recognized over fifty

years ago by our Supreme Court.  In Williamson v. Snow, 239 N.C. 493, 80 S.E.2d
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262 (1954), the plaintiff challenged the constitutionality of a statute authorizing a

state agency to create a hospital district.  The Supreme Court rejected the claim,

holding that “to clothe the [agency] with the power to hear and determine whether a

hospital is needed in a particular area and whether it is advisable to create a hospital

district in the manner prescribed and authorized by [the statute] in order to meet such

need, is not an unlawful delegation of legislative power, and we so hold.”  Id. at 497,

80 S.E.2d at 265.  This is the same type of power at issue in the present case.

A similar notion was recognized by our appellate courts in State v. Lisk, 21

N.C. App. 474, 204 S.E.2d 868, cert. denied, 285 N.C. 666, 207 S.E.2d 759 (1974).

In that case, a party claimed that a statute which empowered the North Carolina

Commission of Health Services to add, delete, or reschedule drugs as controlled

substances constituted an unlawful delegation of legislative authority.  In dismissing

this argument and upholding the delegation, this Court stated the following:

It should be apparent that the General Assembly is not constantly
in session, and, therefore, even if its members were all trained
chemists and pharmacists, which they are not, it is impossible for
them to keep abreast of the constantly changing drugs and
medications and their inherent dangers which appear on the
pharmaceutical scene.

Id. at 477, 204 S.E.2d at 870.  The same logic applies here.
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As our Supreme Court has noted, “[t]he legislative process would be

completely frustrated if that body were required to appraise beforehand the myriad

situations to which it wished a particular policy to be applied and to formulate

specific rules for each situation.  Clearly, then, we must expect the Legislature to

legislate only so far as is reasonable and practical to do . . . .”  State ex rel. Comm’r

of Ins., 300 N.C. at 402, 269 S.E.2d at 563.

Almost all of the cases invalidating delegations relied upon by Plaintiffs were

handed down before 1975 and fail to reflect the more liberal approach of more recent

years toward upholding legislative delegations.  Moreover, those cases primarily

involve instances in which virtually no guidance whatsoever was provided by the

General Assembly in connection with a delegation of authority.  See, e.g.,

Northampton County Drainage Dist. Number One v. Bailey, 326 N.C. 742, 392

S.E.2d 352 (1990) (statute gave clerk of court unfettered discretion as to whether

governing board should be elected or appointed); State v. Williams, 253 N.C. 337,

346, 117 S.E.2d 444, 450-51 (1960) (law required solicitor of students for out-of-state

private schools to obtain license from state board of education but set out no

standards for board in evaluating fitness of solicitor or for reviewing practices of

school); Harvell v. Scheidt, 249 N.C. 699, 706, 107 S.E.2d 549, 554 (1959) (statute

lacked fixed standards for commissioner of motor vehicles to determine whether
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driver was “habitual violator of the traffic laws”);  State ex rel. Taylor v. Carolina

Racing Ass’n, 241 N.C. 80, 95, 84 S.E.2d 390, 401 (1954) (“[T]he General Assembly

cannot constitutionally provide that the qualified voters in one governmental unit . . .

shall decide whether a statute shall be in force and effect elsewhere than in the

territory comprising that particular governmental unit.”); Kinston Tobacco Bd. of

Trade v. Liggett & Myers Tobacco Co., 235 N.C. 737, 71 S.E.2d 21 (statute

regulating sale of leaf tobacco contained no standards by which number of sales could

be determined), cert. denied, 344 U.S. 866, 97 L. Ed. 671 (1952); State v. Tenant, 110

N.C. 609, 618, 14 S.E. 387, 390 (1892) (ordinance conferred complete discretion on

town aldermen to refuse building permit application); Revco Southeast Drug Centers,

Inc. v. N.C. Bd. of Pharmacy, 21 N.C. App. 156, 160-61, 204 S.E.2d 38, 40 (1974)

(law conferring authority on pharmacy board to formulate code of professional

conduct for practice of pharmacy failed to contain adequate guidelines).

Moreover, in several of the cases Plaintiffs cite in their brief, the delegations

at issue were upheld as lawful.  See Adams v. N.C. Dep’t of Natural & Econ. Res.,

295 N.C. 683, 249 S.E.2d 402 (1978); In re Appeal of Broad & Gales Creek Cmty.

Ass’n, 300 N.C. 267, 266 S.E.2d 645 (1980); Farlow v. N.C. State Bd. of Chiropractic

Examiners, 76 N.C. App. 202, 332 S.E.2d 696, disc. rev. denied and appeal

dismissed, 314 N.C. 664, 336 S.E.2d 621 (1985).
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2. The Role Played by the SHCC Regarding the SMFP Is Merely
Advisory.

Plaintiffs devote much of their brief to the issue of whether a delegation of

legislative authority to the SHCC would be lawful.  However, their arguments are

fundamentally flawed by the fact that the SHCC is merely an advisory body that has

no final authority over the contents of the SMFP.  As such, no final legislative

authority has been delegated to it.

The purely advisory role played by the SHCC in the SMFP process was

recognized by our Supreme Court in Frye Reg’l Med. Ctr., Inc. v. Hunt, 350 N.C. 39,

510 S.E.2d 159 (1999).  Based on its careful review of the applicable statutes, the

Court determined that the SHCC’s role was an advisory one, noting that it was the

Governor who was ultimately responsible for making sure that the SMFP was

consistent with the health-related policies and goals of the State.  Id. at 43-44, 510

S.E.2d at 162-63.  As such, the Court concluded that the Governor has the power to

make any substantive changes she wishes with regard to the proposed SMFP

submitted by the SHCC.  Id. at 46-47, 510 S.E.2d at 164.

Plaintiffs  litter their brief with inaccurate statements such as the assertion that

the SHCC and its members “wield extraordinary power.”  (Pl. Br. at 11).  Frye

unambiguously demonstrates the falsity of such assertions.  Moreover, Plaintiffs’
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assertion that Frye “offers little useful guidance” to the present case is simply wrong;

in actuality, Frye completely undercuts their arguments on this issue.

Plaintiffs’ contentions regarding the SHCC also fail for additional reasons.

Plaintiffs assert that the potential existed for bias on the part of certain unnamed

members of the SHCC in their recommendations to the Governor regarding the

contents of the 2008 SMFP.  Notably, however, Plaintiffs have not alleged that any

specific SHCC members (1) actually made a recommendation regarding the 2008

SMFP intended to benefit themselves; (2) actually made a recommendation adverse

to Plaintiffs’ interests; or (3) were even competitors of Plaintiffs.  Given the as-

applied nature of this action, these omissions are fatal to their claim.  Furthermore,

they have also failed to allege specific inaccuracies in the development or application

of the methodologies used in the final 2008 SMFP.

Not surprisingly, Plaintiffs have also failed to cite any North Carolina case law

for the proposition that the mere potential for bias by members of an advisory board

constitutes an unconstitutional legislative delegation.  Even more fundamentally,

however, they are unable to cite any cases for the proposition that it is even possible

for the work of a purely advisory board to constitute a “delegation” at all.

With regard to Plaintiffs’ arguments concerning the SHCC’s composition, it

is worth noting that Executive Order No. 139 lists approximately fifteen separate
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disciplines from which the SHCC’s 29 members are to be drawn.  These include

segments of the health care, business, and academic communities and ensure the

presence on the council of a wide array of viewpoints and specific areas of expertise.

(R p. 120)  Moreover, the geographic composition of the SHCC’s members stretches

from the mountains to the coast.  (Id. at 123-26)  The result is an advisory body

possessing clear diversity both in areas of expertise and in geographical residence.

Taking Plaintiffs’ argument to its extreme, the SHCC would presumably be

precluded from containing any members of the health care community in North

Carolina at all on the theory that such members might in some way be affected by the

contents of that calendar year’s SMFP.  Such a result would divest the SHCC of the

very health care expertise that enables it to serve a useful advisory function.

Plaintiffs also argue that a delegation of legislative power cannot be given to

private citizens.  However, once again, no actual delegation has been made to the

SHCC because final authority for the SMFP always remains with the Governor.

Accordingly, the cases cited by Plaintiffs which do, conversely, involve actual

delegations of power to private parties are inapposite here.  See Bulova Watch Co. v.

Brand Distributors of North Wilkesboro, Inc., 285 N.C. 467, 206 S.E.2d 141 (1974)

(portions of North Carolina’s Fair Trade Act delegated legislative power to private

corporation regarding setting of prices for certain commodities); Wilcher v. Sharpe,
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  While Plaintiffs’ brief makes passing reference to procedural due process,1

their brief does not even purport to make an actual procedural due process argument.
This is not surprising since by providing for seven public hearings, see N.C.G.S.

236 N.C. 308, 72 S.E.2d 662 (1952) (town ordinance delegated legislative power to

private parties by prohibiting erection of gin or mill without consent of neighboring

property owners).

Finally, while Plaintiffs appear to be arguing that the SHCC’s exemption from

the State Government Ethics Act (hereafter “Ethics Act”) at the time the 2008 SMFP

was being discussed somehow gave rise to an unlawful delegation, this contention

likewise lacks merit.  The Ethics Act and the Ethics Commission have only existed

since 2006 while the SHCC has been in existence since 1976.  It is unclear how the

lawful creation of an advisory council could - after thirty years - suddenly become

unlawful simply because of the subsequent unrelated enactment of an ethics law and

the accompanying creation of a commission charged with enforcing it.

B. PLAINTIFFS HAVE NOT BEEN DENIED DUE PROCESS.

The substantive due process doctrine protects against governmental action

which “shocks the conscience, or interferes with rights implicit in the concept of

ordered liberty.”  Clayton v. Branson, 170 N.C. App. 438, 455, 613 S.E.2d 259, 271,

disc. rev. denied, 300 N.C. 174, 625 S.E.2d 785 (2005) (internal quotation marks

omitted).   This  Court has recently noted the reluctance of modern courts “to expand1
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§ 131E-176(25), the General Assembly has far exceeded any procedural due process
requirements that may apply to the SMFP process.  See Affordable Care, Inc. v. N.C.
State Bd. of Dental Exam’rs, 153 N.C. App. 527, 541-42, 571 S.E.2d 52, 62-63
(2002).

the concept of substantive due process because guideposts . . . in this uncharted area

are scarce and open-ended, and courts run the risk of turning the due process clause

into a personal preference policy instrument for judges.”  Standley v. Town of

Woodfin, 186 N.C. App. 134, 136, 650 S.E.2d 618, 621 (2007) (internal quotation

marks and citation omitted), aff’d, 362 N.C. 328, 661 S.E.2d 728 (2008).

The rational basis standard of review applies to claims - like the present one -

relating to the CON laws.  See Good Hope Hosp., Inc. v. N.C. Dep’t of Health &

Human Servs., Div. of Facility Servs., 174 N.C. App. 266, 274-75, 620 S.E.2d 873,

881 (2005) (applying rational basis review to claim by hospital joint venture alleging

that DHHS’ failure to exempt proposed facility from CON laws violated

Constitution), dis. rev. denied and cert. denied, 360 N.C. 480, 632 S.E.2d 172, aff’d,

360 N.C. 641, 636 S.E.2d 564 (2006).  See also Affordable Care, Inc. v. N.C. State

Bd. of Dental Exam’rs, 153 N.C. App. 527, 537, 571 S.E.2d 52, 60 (2002) (“The

courts of this State have more recently emphasized that economic rules and

regulations do not affect a fundamental right for purposes of due process . . .”) (citing

cases).
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Under the rational basis test, a law must be upheld “if it bears some rational

relationship to a conceivable legitimate interest of government.”  Affordable Care,

153 N.C. App. at 536, 535-36, 571 S.E.2d at 59 (internal quotation marks omitted).

Our Supreme Court has held that “the relationship need not be a perfect one” and that

the General Assembly “need only have had a reasonable basis for concluding that the

measures taken would assist in the accomplishment of the goal.”  State ex rel.

Utilities Comm’n v. Carolina Util. Customers Ass’n, 336 N.C. at 682, 681-82, 446

S.E.2d at 346.

In applying this standard, it is clear that the creation and utilization of the

SMFP has not violated Plaintiffs’ substantive due process rights.  As shown above,

the SHCC consists of a group of highly qualified professionals located throughout the

State who possess significant expertise on health care issues in North Carolina.

Pursuant to this process, the SHCC, assisted by DHHS, utilizes its expertise by

gathering, processing, and summarizing the relevant data each year regarding health

care needs in North Carolina and then - applying appropriate methodology - prepares

a set of recommended need determinations for health care services after numerous

opportunities for public input.  At that point, the Chief Executive of North Carolina

receives the benefit of the SHCC’s recommendations and then adopts a final SMFP,

which is then used by DHHS in reviewing CON applications.
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There is certainly nothing irrational about the Legislature’s adoption of this

procedure.  Nor does it “shock the conscience.”  To the contrary, this process serves

as an eminently logical mechanism to effectuate the legislative policy goals set out

in the CON laws by striving to ensure a fair geographical allocation of health services

statewide based on demonstrated empirical need.

1. The General Assembly’s Enactment of Criterion 1 Has Not
Violated Plaintiffs’ Substantive Due Process Rights.

Just as the General Assembly had the lawful authority to establish CON laws

in the first place, it likewise possessed the authority to enact criteria governing when

a CON application should be granted.  These criteria are set out in N.C.G.S. § 131E-

183(a), and the first of these criteria (hereafter “Criterion 1”) provides that a proposed

project must be consistent with the need determinations contained in the SMFP in

order to be approved.  See N.C.G.S. § 131E-183(a)(1). Criterion 1 constitutes a

rational policy choice well within the Legislature’s discretion; by making the need

determinations in the SMFP a determinative limit for approvals, the General

Assembly has utilized the most efficient mechanism for facilitating decisions based

on need.

Plaintiffs attack Criterion 1 by claiming that the State cannot require a provider

to obtain a CON before developing a new medical service yet simultaneously impose
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a plan ensuring that its CON application will be rejected.  However, this argument is

obviously specious.  The SMFP process does not exist to ensure that applications will

be rejected; rather, it is designed to use appropriate methodology and a systematic

procedure to ensure that a need actually exists for a particular service in a given area

before a CON is issued.

Plaintiffs have made clear that they are not challenging in this lawsuit the

General Assembly’s ability to enact CON laws as a whole.  Logically, therefore, if the

Legislature has the authority to implement such a statutory approach that is, by

definition, premised upon making health care services available based on need, it

likewise possesses the concomitant lesser power of establishing an SMFP process that

serves to (1) determine what those needs are; and (2)  treat those need determinations

as determinative for that calendar year.

What Plaintiffs are actually arguing is that the substantive due process doctrine

requires an ad hoc case-by-case evaluation of need in lieu of the SMFP process

enacted by the General Assembly.  This makes no sense.  If the Legislature can

constitutionally make need a determining factor regarding the allocation of health

care services (which it certainly is allowed to do), then it likewise has the authority

to implement a uniform method intended to calculate that need.



-24-

  Some projects exist - such as, for example, the relocation of existing beds -2

for which there are no projections of need in the SMFP.  (App. 7)  For such projects,
there simply are no need determinations to be deemed determinative pursuant to
Criterion 1.

  Plaintiffs’ argument that Criterion 1 is “unnecessary” (Pl. Br. at 32) because3

of the existence of the additional criteria in N.C.G.S. § 131E-183(a) fails for two
reasons.  First, the “necessity” (or desirability) of Criterion 1 is for the General
Assembly (rather than Plaintiffs) to decide.  Second, the criteria set out in § 131E-
183(a) all work together harmoniously to accomplish the goal of obtaining a fair
distribution of health care services statewide.  The SMFP’s need determinations
(which are made determinative via Criterion 1) establish at a “macro” level the health
care needs in North Carolina for a given year.  DHHS then applies the remaining

An applicant will receive a CON if its proposed project (1) is consistent with

that year’s SMFP; (2) satisfies all the other criteria set out in N.C.G.S. § 131E-183(a)

(along with applicable administrative rules); and (3) is determined, in a competitive

review process, to be a more effective alternative than the proposed projects of

competing applicants (who, of course, must likewise satisfy Criterion 1 and the other

review criteria).  Conversely, if no demonstrated need has been found to exist for the

applicant’s project in that year’s SMFP, Criterion 1 will not be satisfied and the

application will be denied.2

These are the rules that apply to all health care providers - not just to Plaintiffs.

Neither Plaintiffs nor any other applicant have a constitutional right to have every one

of their CON applications approved - particularly where, over the course of numerous

public hearings, they have failed to persuasively show a need for the project.3
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review criteria set out in N.C.G.S. § 131E-183(a) in reviewing the contents of
individual CON applications to determine at a “micro” level which applications
satisfy all criteria and best address the needs of the population proposed to be served
in a particular area.

2. In re Certificate of Need for Aston Park Hosp. Has Been
Rendered Moot by the Enactment of the Current CON Laws.

While conceding in their brief that “the instant appeal does not address the

same specific issue raised in [In re Certificate of Need for] Aston Park” (Pl. Br. at

29), Plaintiffs nevertheless attempt to rely on portions of that case.  See In re

Certificate of Need for Aston Park Hosp., Inc., 282 N.C. 542, 193 S.E.2d 729 (1973).

However, their reliance is misplaced.

In Aston Park, the predecessor statutes to the current set of CON Laws were

invalidated thirty-six years ago.  The court’s concern arose from the absence in the

prior CON statutes (which were merely two pages long) of an adequate showing of

the relationship between the goal of promoting the health and welfare of North

Carolina’s citizens and the means of requiring a CON for the development of new

medical facilities.

Conversely, as shown below, the current CON laws contain extensive

legislative findings which set out, in full, both (1) the policies underlying these laws;

and (2) the manner in which these statutes serve to further the legislative goal of

ensuring equal access to timely and affordable health care for all citizens of North
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  It is also worth noting that the Aston Park court relied, in part, on a 19374

decision from the United States Supreme Court - New State Ice Co. v. Liebmann, 285
U.S. 262, 76 L. Ed. 747 (1932) - which has been judicially noted to have been
“handed down during the era when the now long-discarded doctrine of substantive
due process in the economic field was still in ascendance.”  Colorado Springs
Amusements, Ltd. v. Rizzo, 524 F.2d 571, 576 (3  Cir. 1975), cert. denied, 428 U.Sd

913, 79 L. Ed. 2d 1222 (1976); see Aston Park, 282 N.C. at 551, 193 S.E.2d at 735.

Carolina.  As such, the General Assembly has cured the deficiency noted in Aston

Park.

Indeed, this Court has expressly noted the mootness of Aston Park in light of

the General Assembly’s enactment of the current CON laws.  See State ex rel.

Utilities Comm’n v. Empire Power Co., 112 N.C. App. at 275, 435 S.E.2d at 558

(stating that after Aston Park was decided, “the legislature repealed the statute on

which the case was based and enacted N.C.G.S. §§ 131E-175 to -190, which . . .

rendered moot the holding of [Aston Park].”) (emphasis added).4

In the current CON laws, the General Assembly has carefully set out numerous

legislative findings which clearly explain the goals sought to be addressed by these

statutes and the manner in which those goals are actively furthered by the process

contained therein.  These findings may be summarized in pertinent part as follows:

(a) the manner in which health care is financed renders the free market system

ineffective such that some form of governmental regulation is required in order to
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impose a measure of control on the costs, distribution, and utilization of new health

services (N.C.G.S. § 131E-175(1)); (b) the health and welfare of citizens in this State

are threatened by spiraling health care costs which impede their assurance of

receiving the timely provision of affordable health care (N.C.G.S. § 131E-175(2));

(c) market principles - if allowed free rein - would lead to a geographical disparity in

access to health care services in which population groups historically lacking access

to medical care would remain underserved (N.C.G.S. § 131E-175(3)); (d) satisfying

the health care needs of persons in rural communities is vital to their welfare such that

those persons’ access to medical care should be taken into account in the CON

process (N.C.G.S. § 131E-175(3a)); (e) costly duplication and underuse of health care

facilities is a consequence of the buildup of unnecessary medical facilities (N.C.G.S.

§ 131E-175(4)); (f) a large economic burden (funded by North Carolina’s citizens in

their capacities as patients, health insurance subscribers, health insurance plan

participants, and taxpayers) is created by excess capacity for health services

(N.C.G.S. § 131E-175(6)); and (g) the health and welfare of North Carolina’s citizens

require that new institutional health services be made subject to an evaluation and

review process focusing on factors such as cost, need, accessibility, quality,

feasibility, and other similar criteria in order to ensure the efficient allocation of

health care services (N.C.G.S. § 131E-175(7)).
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These legislative findings fully explain the intent behind the CON Laws and

aptly demonstrate the rational basis for the means employed therein.  This Court has

likewise acknowledged the policy rationale behind the CON laws, noting that these

laws reflect the General Assembly’s determination that “the forces of free market

competition are largely absent in health care and government regulation is therefore

necessary to control the cost, utilization, and distribution of health services and to

assure that the less costly and more effective alternatives are made available.”  In re

Denial of Request by Humana Hosp. Corp. etc., 78 N.C. App. 637, 646, 338 S.E.2d

139, 145 (1986).

In order to achieve these goals, the General Assembly provided for the creation

of an annual SMFP, which includes need determinations for the categories of health

care services and facilities enumerated therein.  For these same reasons, the

Legislature has mandated that DHHS not award a CON for a project which is

inconsistent with the applicable need determinations contained in the SMFP for that

calendar year.  See N.C.G.S. § 131E-183(a)(1).  As a result, a coherent and unified

approach to health services planning exists statewide - one which the General

Assembly has determined is consistent with the public policy of this State.

It is difficult to imagine what more in the way of legislative findings Plaintiffs

would have the General Assembly enact.  Clearly, the findings articulated by the
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General Assembly serve to (1) comprehensively set out the goals of the CON Laws

(improved access to affordable health care by all North Carolina citizens, including

those persons and regions historically underserved, and the elimination of duplicative

services which undermine that result); and (2) explain the manner in which these laws

are designed to further those goals (by establishing a process which ensures that

health care services will be allocated throughout the State based on need - rather than

based on profit motive or other considerations unrelated to need).

While Plaintiffs cite Hartford Accident & Indem. Co. v. Ingram, 290 N.C. 457,

226 S.E.2d 498 (1976) and Ashbacker Radio Corp. v. FCC, 326 U.S. 327, 90 L. Ed.

108 (1945), neither case is even remotely relevant here.  The issue in Hartford was

whether general liability insurers could be statutorily required to also offer medical

malpractice insurance.  Ashbacker was not even a constitutional case; rather, it

concerned the FCC’s statutory duty to hold comparative hearings when presented

with bona fide and mutually exclusive license applications.  Nor do the other cases

Plaintiffs cite – Poor Richard’s, Inc. v. Stone, 322 N.C. 61, 366 S.E.2d 697 (1988)

and A-S-P Assoc. v. City of Raleigh, 298 N.C. 207, 258 S.E.2d 444 (1979) – support

their argument as in both of those cases the legislative enactments at issue were

upheld.
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  Nor could they make such an argument as both Plaintiffs are well-entrenched5

members of North Carolina’s health care community.  Indeed, both have received
CONs in the past such that they would be estopped from challenging the CON laws.
(See R pp. 618-19, 606-11)  It is somewhat ironic that they claim in their brief the
SMFP process is biased in favor of “entrenched  providers” given that this label
applies equally to Plaintiffs.

3. The 2008 SMFP Process Has Not Barred Plaintiffs from
Entering the Health Care Profession.

Plaintiffs’ brief also cites cases addressing laws preventing a person from

engaging in a particular business.  See, e.g. State v. Harris, 216 N.C. 746, 6 S.E.2d

854 (1939) (analyzing statutory prohibition against entering dry cleaning profession

without first having obtained license to do so).  However, in the as-applied challenge

they are asserting in the present lawsuit, Plaintiffs are not arguing that they have been

denied the right to practice medicine.5

This lawsuit has nothing to do with Plaintiffs’ right to engage in a profession.

Rather, they are making the entirely separate claim that they should be allowed to

utilize certain additional types of equipment and facilities in the course of their

practice.  What Plaintiffs actually seek is a special, and exclusive, entitlement to be

free from the same need determinations that apply to their competitors.  Indeed,

Plaintiffs do not even pretend that they have been singled out in any way by the

SMFP process.  Their brief makes clear that, to the contrary, they simply do not like
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being required to abide by the same rules as every other health care provider in North

Carolina

4. Plaintiffs Are Not Entitled to Have Their Public Policy Views
Substituted for Those of the General Assembly.

Plaintiffs’ substantive due process argument is simply a policy disagreement

masquerading as a constitutional challenge.  As evidenced by their reliance on law

review articles containing policy debates on the desirability of CON laws (Pl. Br. at

22 n.3), Plaintiffs seek to engage this Court in a referendum on the wisdom of the

SMFP process.

However, the General Assembly has already engaged in this debate.  As this

Court has noted, “it is critical to our system of government and the expectation of our

citizens that the courts not assume the role of legislatures . . . [J]udges have not been

entrusted by the people of this State to be legislators.”  City of Asheville v. State, 192

N.C. App. 1, 43-44, 665 S.E.2d 103, 133 (2008), disc. rev. denied and appeal

dismissed, 363 N.C. 123 (2009).  Thus, any “reconsideration” of the SMFP process

must come from the General Assembly.
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C. THE APPLICATION OF THE CON LAWS TO PLAINTIFFS HAS NOT

VIOLATED THEIR RIGHT OF ACCESS TO THE COURTS.

Plaintiffs’ claim that they have been unconstitutionally denied access to the

courts reflects a misunderstanding of article I, section 18 of the North Carolina

Constitution, which states as follows:

All courts shall be open; every person for an injury done him in
his lands, goods, person, or reputation shall have remedy by due
course of law; and right and justice shall be administered without
favor, denial or delay.

N.C. CONST. art. I, § 18 (2009) (emphasis added).  Our Supreme Court has interpreted

this constitutional provision as follows:

The “remedy” constitutionally guaranteed “for an injury done” is
qualified by the words “by due course of law.”  This means that
the remedy constitutionally guaranteed must be one that is legally
cognizable.  The legislature has the power to define the
circumstances under which a remedy is legally cognizable and
those under which it is not.

Lamb v. Wedgewood South Corp., 308 N.C. 419, 444, 302 S.E.2d 868, 882 (1983)

(emphasis added and internal quotation marks and citation omitted).

Plaintiffs appear to be primarily arguing that the General Assembly was

constitutionally required to allow for direct appeals under the Administrative

Procedure Act (hereafter “APA”) of need determinations contained in the SMFP.

Their argument is inconsistent with well-settled principles of North Carolina law.
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1. Because the SMFP Process Is a Creature of Statute, Any
Appeal Rights Therefrom Are in the Sole Discretion of the
General Assembly.

a. Plaintiffs lack a constitutional right to appeal the need
determinations contained in the 2008 SMFP.

The basic flaw in Plaintiffs’ argument is that it incorrectly assumes the

existence of a constitutional right to directly appeal every decision made pursuant to

a statutory process.  No such right exists.

Our Supreme Court has made clear that “[t]here is no inherent or inalienable

right of appeal.”  Cox v. Kinston, 217 N.C. 391, 396, 8 S.E.2d 252, 257 (1940).

Rather, “[i]t is a privilege granted by statute.”  Id.; see In re Vandiford, 56 N.C. App.

224, 227, 287 S.E.2d 912, 914 (1982) (ruling that no constitutional right to appeal or

obtain judicial review exists over an administrative decision).  See also Empire Power

Co. v. N.C. Dep’t of Env’t, Health & Natural Res., 337 N.C. 569, 586, 447 S.E.2d

768, 778 (1994) (citation omitted) (“No appeal lies from an order or decision of an

administrative agency of the State or from judgments of special statutory tribunals

whose proceedings are not according to the course of the common law, unless the

right is granted by statute.”).

This principle is illustrated by this Court’s decision in In re Vandiford, 56 N.C.

App. at 227, 287 S.E.2d at 914.  In that case, the plaintiff attempted to appeal from
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the Industrial Commission’s denial of her petition for death benefits despite the fact

that proceedings in the Industrial Commission were expressly exempted from the

APA.  This Court dismissed her appeal, ruling that “[t]here is no constitutional or

inalienable right of appellate or judicial review of an administrative decision.  If the

statute does not provide for appeal, none exists.”  Id. (emphasis added).

This Court further held in Vandiford that in addition to delegating to the

Commission the authority to issue rules and regulations regarding the administration

of claims, the General Assembly had made the Commission’s determinations final –

without the availability of judicial review.  Id. at 226, 287 S.E.2d at 913-14.  This

Court concluded that the decision whether to allow for appellate review of such

determinations was for the legislature, not the courts, to decide.  Id. at 227, 287

S.E.2d at 914.  The same is true with regard to the General Assembly’s decision

regarding the binding effect of the need determinations in the SMFP.

b. There is no constitutional  requirement that the SMFP
process be subject to the APA.

Nor is the exemption of the SMFP process from the APA unlawful.  As an

initial matter, it is important to note that the CON laws and the APA provide a

number of procedures by which judicial review may be obtained over CON-related
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decisions.  See, e.g., N.C.G.S. § 131E-188; N.C.G.S. § 150B-43; N.C.G.S. § 150B-

20(d).

However, the APA is not all-encompassing.  The General Assembly has

explicitly exempted - in whole or in part - numerous items from the APA’s scope

(including  many that bear no relation whatsoever to the CON laws).  North Carolina

General Statute § 150B-1 lists seven entities/enterprises which are fully exempt from

the APA, sixteen that are exempt from the provisions of the APA regarding

rulemaking, and eleven that are exempt from the contested case provisions of the

APA.  See N.C.G.S. § 150B-1(c)-(e).  In addition, the University of North Carolina

is exempt from the bulk of the APA.  See N.C.G.S. § 150B-1(f).

The specific exemption relating to the SMFP is found in N.C.G.S.§ 150B-2(8a)

which contains eleven subparts referencing items that do not constitute a “rule” for

purposes of the APA.  One of these eleven - contained in subpart (k) - provides that

the SMFP is not deemed to be a “rule” if it “has been prepared with public notice and

hearing as provided in G.S. 131E-176(25), reviewed by the [Rules Review]

Commission for compliance with G.S. 131E-176(25), and approved by the

Governor.”  See N.C.G.S. § 150B-2(8a)k.  Thus, the General Assembly has exercised

its legislative discretion by choosing to exempt the SMFP (along with a number of

other items) from APA rulemaking.
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  Plaintiffs similarly complain about Title 10A N.C.A.C. 14C.0402, which6

provides that “[t]he correctness, adequacy, or appropriateness of criteria, plans, and
standards shall not be an issue in a contested case hearing.”  However, for all of the
reasons set forth herein, no constitutional right is implicated by this provision.  Once
again, the General Assembly is the sole arbiter as to which portions of the CON
process are subject to review and which are not.

By Plaintiffs’ logic, all eleven of these exemptions from APA rulemaking set

out in § 150B-2(8a) would be unconstitutional as would the other examples of public

processes that are exempted wholly or partially from the APA (as listed above).

Obviously, this is not the case. Because the General Assembly was not

constitutionally required to enact an APA at all, it certainly does not violate the

Constitution for the Legislature to have exempted certain processes from the APA’s

scope.6

Moreover, it is also worth noting that this Court has previously refused to read

an APA remedy into a statute conferring a power upon the Governor where such a

remedy was not expressly mentioned therein.   See James v. Hunt, 43 N.C. App. 109,

121, 120-21, 258 S.E.2d 481, 488 (1979) (APA did not apply to Governor’s decision

to suspend plaintiff from commission; “Absent a specific legislative enactment

requiring removals by the Governor to be subject to the Administrative Procedure

Act, we do not believe the Act is applicable to removals by the Governor, and we so

hold.”), cert. denied, 299 N .C. 121, 262 S.E.2d 6 (1980).  Furthermore, our Supreme
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Court has upheld the Governor’s exercise of a designated power where no appeal

rights existed at all.  See State ex rel. Caldwell v. Wilson, 121 N.C. 425, 472, 28 S.E.

554, 562 (1897) (Governor possessed power, by statute, to suspend railroad

commissioners and  his orderly exercise of that power was not reviewable by the

courts).

Plaintiffs’ disagreement with the Legislature’s decision to exempt CON cases

from the 2000 amendments to the APA similarly fails to invoke constitutional limits

on the General Assembly’s power.  Just as the General Assembly possessed the

discretion to exempt the SMFP process from the APA, it likewise had the authority

to exempt CON cases from the 2000 amendments.  In addition, Plaintiffs’ argument

on this subject is further undermined by the falsity of their belief that de novo - rather

than “whole  record” - review of an administrative decision is somehow

constitutionally mandated in the CON context.

Even more basically, however, Plaintiffs’ attempt to litigate the exemption for

CON cases from the 2000 amendments is barred by their lack of standing.  Given that

this is an as-applied challenge, the failure of Plaintiffs to allege that they received a

favorable ruling from an administrative law judge that was reversed by DHHS means

they lack standing to bring a constitutional challenge to this exemption.  See State ex

rel. Edmisten v. Tucker, 312 N.C. 326, 338, 323 S.E.2d 294, 303 (1984) (A court’s
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“jurisdiction under the Declaratory Judgment Act may be invoked only in a case in

which there is an actual or real existing controversy between parties having adverse

interests in the matter in dispute.”).

2. The General Assembly’s Decision Not to Make the Need
Determinations in the SMFP Subject to the APA Rulemaking
Process Was Rational.

The General Assembly’s decision that the lengthy rulemaking process under

the APA is inapplicable to the formulation of the SMFP was not only consistent with

Article I, § 18 but was also logical.  The General Assembly correctly realized that, in

order to ensure continuity in the application review process, the need determinations

in the SMFP must be protected from constant attack once they have been approved.

The State has an enormous interest in ensuring that medical services are

available in a timely fashion to citizens who need them in all areas of the State.  This

interest is directly furthered by DHHS’ unimpeded ability to immediately implement

the need determinations contained in the SMFP - which is issued annually so as to

remain abreast of new developments involving the need for health services statewide.

The General Assembly’s approach recognizes that the health care industry is

a rapidly changing one; constant transformations in the population and demographics

throughout the State require flexibility in the formulation of need determinations.
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Rulemaking under the APA - with its attendant review procedure - is a slow and

cumbersome process that can take over eighteen months to complete.

If the SMFP were subject to direct challenge, the entire CON process would

be in a constant state of upheaval.  Amendments and additions to the SMFP mandated

as a result of administrative challenges would prevent an orderly CON review process

by DHHS and could easily conflict with  prior decisions made by the agency.  The

need for finality which is provided once the Governor approves the SMFP would be

severely undercut if parties were entitled to delay indefinitely the implementation of

the SMFP through lengthy hearings and appeals designed to second-guess the need

determinations contained therein.  See Frye, 350 N.C. at 43, 510 S.E.2d at 162

(recognizing that Governor’s role is to bring closure to SMFP process).  Such a result

would jeopardize the very benefits sought to be provided by the CON laws - the

timely and efficient allocation of health care services throughout this State.

CONCLUSION

Based on the foregoing, the trial court’s ruling should be affirmed.
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EXECUTIVE 
.- 

GOVERNOR JAMES E. !<OESHOUSER, JR. 

FXECIJTPVE 3RDER NUMBER XLY 

WHEREAS. t h e  N a t i o n a l  H e s l e h  P l a n n i n g  and  Reeou rce  

Development Acc of  1970 ( P u b l i c  I a u  93-651)  emended t h e  P u b l i c  

l l c n l t h  S e r v i c e  Ac t  co p r o v i d e  f o r  che  dcve1op;nant  O E  s n e i i o n n l  

h e a l c h  p l a n n i n g  p o l i c y  t o  augment S c a r e  and  n r a a  p l a n n i n g  £o r  

h e a l c h  o o z v i c e s ,  manpower end £ 3 ~ 1 1 F ~ i e ~ :  and  

WHERUS, t h e  D e p a r m e n t  o f  Human Reeourcov hso beer) 

doe ignaced  an t h e  h e a l t h  p l a n n l n g  end  deve lopmen t  agency  f o r  

t h e  S t a t c  o f  Nor th  C o r o l l n s ;  and 

WEREAS. t h e  d e s i g n a c e d  S c a t e  H e a l t h  P l a n n i n g  and 

Development Agency I s  r c q u l r e d  eo s e e k  advLce from o S e a t o v i d e  

l i e a l t h  CoordinacLng Courtci l  p u r 3 u a n t  t o  ths p r o v i s i o n o  o f  

P u b i i c  Lew 93-641;  and  

WEREAS,  a t a t e  law d o e s  nor: provLde f o r  such e n  a l v i c o r y  

body;  

WOW, +!IEXEF?RE. I. James E -  H o l a h c u s e r ,  J r . .  Covernor  OF 

the  S t e t .  O E  Norch CaroLinn by v i r c u e  o f  Che povcr v e s t e d  i n  a, 

dc  he r eby  c r c a e c  a r d  e o t e b l f s h  u n d e r  c h e  a u s r L c e a  o f  t h e  Depor tment  

o f  Hurian Resou rce s  a S t a c e w i d e  H e a l t h  CoordLoac lng  Counc i l  t o  be 

&.noun as the  Norch C e r o l i n a  H e o l t h  C o o r d l n a c l n g  CouncL1. 



Seceion 1. Tho North Coro l ina  Wealth Coordinaelng 

Counci l  o h a l l  have t h e  f o l l o w ~ n g  f u n c t i o n s  and d u t i e s  : 

1. The  North C a r o l i n a  Heo l th  Coord ina t ing  Councl? oh.11 

review and approve  o r  d i sapprove  tho  S t a t 0  H e a l t h  P l a n  which s h a l l  

be prepared a n n u a l l y  by eLle S t a t e  Hes lch  PlancLng and Developmsnc . 
agency.  Thie p l a n  oheLl  i n c o r p a r a e e  che Nca l th  Syntems Plane  from 

the  hea l t l i  syeeeme a g e n c i e s ,  re.*ised aa n e c e e e s r y  by t h e  North 

CarolLna H e a l t h  C o o r d i n a t i n g  Counci l  t o  a c h i e v e  n p p r o p r i a r e  

coa rd lnoc ion  and t o  d c n l  more e f f a c c i v e l y  wi th  t h e  s t a t e w i d e  

h e n l t h  needs .  

2 .  To r u v l e v  and approve  o r  d i svpprove  che Medicel  

F e c l l l c l u s  P1.n oc b c i n g  c o n s i s t e n t  u l e h  ond a p a r t  oE t h e  S t a t e  

Hea l th  P l e n .  

6 3 .  13 review annuaLly and c o o r d i n a t e  t h e  h e a l t h  p l a n s  of 

t h e  h e a l t h  sys tems e g ~ n c i n s .  and r e p o r t  CO t h e  S e c r c t o r y  of t h e  

Department oE H e a l t h .  Educa t ion  and WelEerc i t s  c ~ r m e n t s  on a l l  

h e a l c h  ayatems p l a n s  and s n n u e l  i m p l a n f n t n t i o n  p lone .  

h. To a d v i s e  t h e  Departm-nt o f  Human Resource@ and t h e  

S e c r e c s r y  general1.y i n  t h e i r  r o l e  as t h e  S t a t e  H e a l t h  Planning 

and Development Agency. 

5 .  To revie:. onnuall;> and comwnc t o  t h e  S e c r e t o r y  of 

t h e  U .  S .  Deportm@nc o f  H e a l t h ,  Educaclon and Wel fa re  on chn 

budget of  t h e  r e s p e c t i v e  H e a l t h  Systcme Agencieo .  

6 .  To rcviow and make c o m e n c  and recomnendstione co th2 

C ~ v e r n o r ,  through chc S e c r e t a r y  o f  che Depsremant o f  Human 

Reeouzcee,  on any and a l l  a p p l l c a c i o n s  f o r  d e s i g n a t i o n  o f  che 

h e a l c h  sys tems a g e n c i e s .  

7 .  To rcvfew and approve  o r  d icopprove  c t a t e  p lans  and 

o p p l l c a t i o n 9  f o r  Eundtng t o  t n c l u d e  groncE,  0 6  s p e c i f l e d  Ln P . L .  

0 3 - 6 4 1  and se  may be s p o c l f i e d  f o r  i t s  review by o t h e r  p e r t i n e n t  

f e d e r a l  h e a l t h  l e g i o  Laelon.  



Secegon 2 .  Tlia North C a r o l l n o  WanLeh Coord inne ing  CouncFl 

s h a l l  c o n s i s t  o f  f o r c y  ( 4 0 )  members which s h a l l  be appointed by 

che  Governor a s  fo l l owe  : 

A .  Na feuer chan,  f o u r  ( 4 )  members - r i l l  bo a p p o i n t e d  f rom 

a  l i s t  of  ne l e a s c  e i g h t  nominees s u b m i t t e d  t o  t h e  Covernor  by 

each  of  t h e  heaLch sys toms agencies d e s i g n a t e d  for h e a l t h  s e r v i c e s  

ar.no f a l l ,  i n  whale o r  i n  part ,  w i t h i n  the  Seere.= 

(1) Each h e a l t h  syscems agency  r h n l l  be e n t i t l e d  t o  

t h e  same number of r e p r e G e n t a t i v e s  on t h e  Nor th  

I 
! 

C a r o l i n a  l l o ~ l , t h  Coordinating CouncLL. 
. . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  ,, . . . . . . . .  

( 2 j  OE cha Pour  r e p r e s e n r a c i v e s  o f  any  h e a l t h  syseemo 

e g e n c y ,  noc 1 ~ 6 8  chnn two n h n l l  be L n d i v i d u a l ~  who 

arc: consumers ou h e n l t h  c a r e  and  who a r c  noc p rov ideeo  

o f  h e a l t h  c a r e .  

( 3 )  Eoch h e o l c h  systomn agency shall submi t  t o  t h c  Cove rno r  

a l L ~ c  of  nmLneco numbering oC l e a s t  cwLce t h e  number 

o f  r e p r o ~ c n t a t i v e s  t o  which t h e  h e a l t h  syacems agency  

1s o n t i c l e d .  

(A) Esch  pe r son  nominated f o r  o r  o p p o i n t c d  t o  t h e  Nor th  

C a r o l i n e  i l e a l t h  C o o r d i n a t i n g  C o u n c i l  s h a l l  have h i e  

p r l n c i p = l  p l s c c  o f  r e e i d e n c e  i n  t h e  sCste a €  Porch  

E. I n  a d d i - t i o n  co a p p o i n t m z n r s  mnde unde r  pa rag raph  A o f  

t h i s  S e c c i o n .  chc Governor nay appeLnt s u c h  persons ( i n e l u d i n g  

S e a t e  ~ E E L c i n l o ,  p u b l i c  e l e c t e d  o f f i c i a l s ,  nnd o t h e r  r e p r e a e n -  

t s t i v e s  of g o w r m e n t a l  s u t h o r i t i e a  w l c h i n  t h e  S c n c e )  t o  n e r v e  

on t h o  rdorrh C o r o l l n e  B c e l t h  C o o r d i n a t i n ~  C o u n c i l  n s  he dnemr 
. -.. 

appropriate; cxcepc  t h a t  



( 3 )  ~ i i e  n m b e r  of  puroona n y p o t r t o d  t o  t h e  NCHCC under 

r b i o  p a r o ~ r a p h  m a y  not  exceod f o r t y  parconeurn (409.) 

a s i x t e e n  (16) members of  t h e  t o c a l  mambershlp of 

t h o  N i H C C ;  and 

(2) a maJorLty of tile per sons  RppoLnted by t h e  Governoe 

under  thLs pa rag raph  e h a l l  ba conounerc o f ' h e a l t h  

c a r e  who a r e  noc p r e v l d e r e  o f  h e a l t h  c a r e .  

C. Not l e s s  chan f l f t y - o n e  p e r c e n t  (twenty-on0 membere) 

n o r  more Chan s i x t y  p e r c e n t  of t h e  mmbere  on t h e  NCHCC s h a l l  b~ 

conoumerj of  h e a l t h  care who a r e  s o t  providern  o f  h a e l c h  c a r e .  

D. ~ o t  l e s s  than  o n a - t h i r d  o f  t h e  provider.  oE h e a l t h  

c a r e  who a r e  members o f  t h e  NCHCC s h a l l  be d i r o c r  ~ r o v i d c r s  of 

h e a l t h  c a r s .  

E .  The NCIICC s h a l l .  In a d d i c i o n  co che o t h o r  member5 

appo in ted  pureuan t  to thLa S e c t i o n ,  i n c l u d e .  an an e x - o f f i e l o  

member, on.indivLdue.1 whom t h e  Chief  H e d i c a l  D l r e c t o r  of che 

Veterano A d m i n i s t r a t i o n  e h e l l  havo d e s i g n a t e d  as a r ep reaen tacLve  

of t h e  Vecerans A d m i n i s t r a t i o n  f s c i l i t f e a  i n  North Carolina. 

S e c t i o n  3. Terme O E  Membe~sh ip :  The cerms of memberehlp 

O F  che North C a r o l i n e  Healch Coor3 ina t ing  Cot!ncil s h e l l  be s t a g g o r e d  

oo chae t h e  t e r m s  o f  n o t  more t h a n  o n e - t h i r d  of  t h e  f o r t y  members 

s h a l l  e x p i r e  i n  a s i n g l a  c a l e n d a r  y a o r .  Terns  o h o l l  be s tnggered  

i n  che followl.ng manner fo r  t h e  f l x a t  t h r e e  y e e r s :  

13 s e r v i n g  one y e a r  

13 s e r v i n g  two years 

14 s o r v i n g  t h r e a  Y 3 R C 8  - 
After which cime, memberehlp o h a l l  kc f o r  s term oE t ! u e e  y e n r s .  

Clo rneaber s h a l l  nerve  r term exceed ing  c h r e e  y c a r a ,  and no 

member s h a l l  s e r v a  more than  ewo c o n s e c u t i v e  carms o r  mote than 

six yea rn .  



Sec t ion  G. Vacanciee: The Govornor ahell have t h e  power 

eo remove from of f i ca  m y  mem.bcr of  t h s  NCHCC f o r  mlsfcasanca ,  

malfeasance,  o r  nonfaoennce. A Vacancy o c c u r r i n g  d u r i n g  n corm 

o r  eppoPncment is f i l l e d  i n  eha anme m:.inQr as t h e  o r i g i n a l  

nppoincment and f o e  che b a l a n c e  o £  ehe unexpired  earn. 

s e c e i o n  5. Par diem end traval expense:  Member0 oE the 

Council  e h a l l  roceiwe per  d i m  and n e c e s s a r y  Crnvol and subrslocenca 

expensee Ln accordance  wich t h e  Provloions  o f  C.S.  1 3 0 - 5 .  

S e c t i o n  6 .  Chairman: The Counc! L s h a l l  e l e c t  snnualZy 

from among i t r  owrnb~rs o chairman and Such o t h e r  o f f l c e r o  oa i t  

deem n e c e r s e r y .  The C c r m  of o f f i c e  f o r  eho chairman o h a l l  b e  

one ea landnr  year., and the  chairman may not: auceed hirnselE more 

Khan once. 

S e c t i o n  7 .  n c ~ t i n g e :  The Counc i l  e h a l l  meet quareerLy 

and  at o t h e r  cimea a t  t h e  c a l l  of ehe  chairmen or  upon w r i t t e n  

requenc o f  st Leas t  cvcncy-one of  L C 9  membere. A 1 1  bus ineea  

meetings of thc Counc i l ,  i t s  comrnLtCees and subcommieCoea o r  

spec-1 task f o r c e s  e h a l l  b e  open t o  che p u b l l c .  

Secc ion  8. S c s f E  Aas io tonse :  The Deparcmene of Humn 

Resources s h a l l  provide  c l e r i c a l  and ocher  s e r v i c e s  r e q u l r e d  by 

t h e  CouncL1. 

Dona a: R a l e l g h ,  Norch C a r o l i n a .  ehF6 t h e  > e  

June , i n  chs  y e a r  of o u r  L o r d ,  one thouosnd nine  hundred 

seventy-st%. 
. .. 
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CHAPTER 1 
OVERVIEW OF THE FINAL 2008 STATE MEDICAL FACILITIES PLAN 

Purpose 
The North Carolina 2008 State Medical Facilities Plan ("Plan") was developed by the 

North Carolina Department of Health and Human Services. Division of Health Service 
Regulation, under ihe direction of the North Carolina State - ~ e a l t h  Coordinating Council, 
pursuant to G.S. 5131E-177. The major objective of the Plan is to provide individuals, 
institutions, state and local government agencies, and community leadership with policies and 
projections of need to guide local planning for specific health care facilities and services. 
Projections of need are provided for the following types of facilities and services: 

acute care hospitals 

operating rooms 

inpatient rehabilitation facilities 

technology services 

nursing care facilities 

adult care facilities 

Medicare-Certified home health agencies 

end-stage renal disease dialysis facilities 

hospice home care and hospice inpatient beds 

psychiatric hospital units and specialty hospitals 

substance abuse hospital units, specialty hospitals, 
and residential facilities 

intermediate care facilities for mentally retarded persons 

Chapters dealing with specific facilitylservice categories contain summaries of the supply 
and the utilization of each type of facility or service, a description of changes in the projection 
method and policies from the previous planning year, a description of the projection method, and 
other data relevant to the projections of need. 

The projections of need for the various facilities and services are used in conjunction with 
other statutes and rules in reviewing certificate of need applications for establishment, expansion, 
or conversion of health care facilities and services. All parties interested in health care facility 
and healthservices planning should consider this Plan a key resource. 
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