STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF WAKE 05 CV§ 17197

CHARLES HEATHERLY; THOMAS
SPAMPINATO; W. EDWARD GOODALL, JR ;
PAUL STAM; WAKE COUNTY TAXPAYERS
ASSOCIATION; and THE NORTH CAROLINA
FAMILY POLICY COUNCIL,

DEFENDANTS’ MEMORANDUM OF
LAW IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR
FRELIMINARY INJ UNCTION

Plaintifts,

WILLIS WILLIAMS, NORTH CAROLINA
FAIR SHARF, and NORTH CAROLINA
COMMON SENSE FOUNDATION,

Proposed Plaintiff-Intervenors,

V.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
STATE OF NORTH CAROLINA; CHARLES A. )
SANDERS, BRYANE. BEATTY, LINDA );
CARLISLE, ROBERT A. FARRIS, JR., JOHNR. )
MCARTHUR, JIM WOODWARD, and )
ROBERT W. APPLETON, Members of the North )
Carolina Lottery Commission, in their official )
capacity, NORTH CARQLINA LOTTERY )
COMMISSION; THOMAS N. SHAHEEN, )
Executive Director of the North Carolina )
Education Lottery, in his official capacity; )
MICHAEL F. EASLEY, Governor of the State of )
North Carolina, in his official capacity; )
RICHARD H. MOORE, Treasurer of the State of )
North Carolina, in his official capacity, }
' )

Defendants. )
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NOW COME all defendanis to this action, by and through thejr undersigned counsel, and

urge the Court to deny plaintiffs’ motion for preliminary injunction for the reasons set out in this
memorandum of law. In opposing plaintiff’s motion for preliminary injunction, the defendants also
rely on the Affidavit of Thomas Shaheen filed by defendants and timely served on plaintiffs.
STATEMENT OF YHE CASE

Plaintiffs brought this action on 15 December 2005 seeking to have the Court declare
unconstitutional, and enjoin the implementation of, the North Carolina Lottery provisions, Chapter
344 of the 2005 North Carolina Session Laws (hereafter the “Lottery Aet”), as amended by Section
31.1 of Chapter 276 of the 2005 Session Laws. Plaintiffs are threg citizens and residents of Wake
County, one citizen and resident of Union County, the Wake County Taxpayers Association, and the
North Carolina Family Policy Council. Defendants are the State itself and the North Carolina
Lottery Commission, plus each of the Lottery Commission members, the Executive Director ofthe
Laottery, the Governor, and the State Treasurer, all sued in their official capacities. Plaintiffs claim
the Lottery Act was enacted in violation of Article If, Section 23 of the Constitution of North
Carolina, requiring that bills raising money on the credit of the State, pledging the faith of the State,
or imposing a tax, be read in the General Assembly on three separate days. Plaintiffs further claim
the Lottery Act violates Article V, Section 7 of the North Carolina Constitution by providing for the
drawing of money from the State treasury withoul the necessary appropriation having been made by
law.

The Lottery Act was proposed in House Bill 1023 of the 2005 General Assembly. A
Committee Substitute was given a favorable report in the House of Representatives on 6 April 2005,

and it passed its second and third readings in the House on that day, On 11 August 2005, the General

-
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Assembly enacted Senate Bill 622, the Current Operations Appropriations Act, Chapter 276 of the

2005 Session Laws; in Part XX XL of Chapter 276, the General Assembly amended House Bill 1023,
so that if and when House Bill 1023 was ratified, it would be as amended by Chapter 276. On 30
August 2005, the Senate considered the Committee Substitute of House Bill 1023, and i1 pasged its
second and third readings that day. Thus, the ratified House Bill 1023, as amended by Part XXXL
of Chapter 276, is the Lottery Act which plaintiffs seek to de-rail in this litigation.

The Lottery Act establishes the North Carolina State Lottery Fund as an enterprise fund
within the State treasury. N.C.G.S. § 18C-160 (2005). Overseeing the Lottery is a Lottery
Commission, focated within the Department of Commerce for budgetary purposes only, but
otherwise functioning as “an independent, setf-supporting, and revenue raising agency of the State.”
N.C.G.5. § 18C-110(2005). The Commission appoints a Director, who operates and administers the
Lottery and serves as Secretary to the Commission. N.C.G.S. § 18C-120 (2005). The Commission
may choose from a varety of types of Lottery games to be used in the North Carolina Lottery, ;)ther
than ones using certain types of video gaming machines. N.C.G.S. § 18C-130 (2005); see als;:a
N.C.G.8. § 18C-103(4) (2005). Lottery revenues are to be allocated 50% 1o prizes, at least 35% to
the Education Lottery Fund, no more than 8% to Lottery expenses, and no more than 7% to Lottery
retatlers. N.C.G.S. § 18C-162 (2005). From the Education Lottery Fund, 5% goes to a Reserve. Of
therest, 50% goes to reduction of class sizes in carly grades and prekindergarten programs for at-risk
four-year-olds, 40% goes 10 the Public School Building Capital Fund, and 50% goes to the State
Educational Assistance Authority for college and university scholarships. N.C.G.S. § 18C-164(b)-
(€}(2005). The Lottery Comnission is required to withhold for state income tax purposes 7% from

winnings reportable to the Internal Revenue Service, and revenue laws have been amended to make

23-
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it clear that Lottery winnings are taxable income for non-residents winning Lottery prizes in North
Carolma. N.C.G.S. §§ 105-134(2), 105-134.5(b), 105-163.2B (2005). The State Treasurer was
directed to lend up to $10 million to the Loftery Commission for start-up cxpenaes, at an interest rate
comparable to private market short-term rates, with all loan money to be repaid within twenty-four
months from the effective day of the Act. 2005 N.C. Sess, Law 344 § 15.

Plaintiffs brought this action contending that the Lottery Act was enacted in violation of
Article TI, Section 23 of the Congtitution of North Carolina. Article I, Section 23 reads as follows:

Sec. 23 Revenue bills.

No law shall be enacted to raise money onthe credit of the State, or to pledge
the faith of the State directly or indirectly for the payment of any debt, or to impose
anty tax upon the people of the State, or to allow the counties, cities, or towns to do
so. unless the bill for the purpose shall have been read three several times in each
house of the General Assembly and passed three several readings, which readings
shall have been on three different days, and shall have been agreed to by each house
respectively, and unless the yeas and nays on the second and third readings of the bill

shall have been entered on the journal.
Specifically, plaintiffs claim that the Lottery Actraises money on the credit of the State (Count One),
pledges the fajth of the State for payment of the Lottery debts (Count Two), imposes an “implicit
tax” by providing that Lottery funds would be spent 35% for funding education and 15% for
operation ofthe Lottery (Count Three), imposes an express tax onresidents by requiring withholding
of 7% of Lottery winnings for State mncome tax (Count Four), and creates an express tax on
nonresidents by requiring them to pay North Carolina income tax on Lottery prizes (Count Five).
As to each of these counts, plaintiffs contend the Lottery Act is unconstitutional because it was not
read on three separate days in each house of the General Assembly as is required for legislative acts

that fall within the scope of Article II, Section 23,
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In addition, plaintiffs contend the Lottery Act also violates Article V, Section 7 of the

Constitution of North Carolina. That section reads as follows:
See. 7. Drawing public money.

(1) State treasury. No money shall be drawn from the State treasury but in
consequence of appropriations made by law, and an accurate account of the receipts
and expenditures of State funds shall be published annually.

(2) Local treasury. No money shall be drawn from the treasury of any county, city ot
town, or other unit of local government except by authority of taw,

Plaintiffs contend the Lottery Act violates Article V, Scction 7 by providing for the drawing of
money from the State treasury without appropriation in the loan of money from the Treasurer to the
Lottery Commission (Count $ix).

On 30 December 2005, plaintiffs moved for a preliminary injunction to prevent defendants
from transferring money from the State treasury to the North Carolina State Lottery Fund, from
disbursing money from the Lottery Fund and from entering into contracts under the Lottery Act.

On 18 January 2005, defendants moved to dismiss this action pursuant to N.C.G.S. §
12(b)(1), (2), and/or (6) on the grounds that the action is barred by sovereign immunity, that
plamtiffs lack standing to bring the action, and that plaintiffs have failed to state a.claim upon which
relief may be granted.

ARGUMENT

This Court should deny the Motion for Preliminary Injunction filed in thisaction by plaintiffs

on 30 December 2005, pursnant to Rule 65 of the North Carolina Rules of Civil Procedure, because:

(1) The plaintiffs cannot show a likelihood of siccess on the merits;
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2) The plaintiffs cannot show that they will sustain a personal, direct, and irreparable
injury unless the injunctive relief is granted, or that adequate remedies at law are not available; and

(3)  The potential harm to plaintiffs if the injunctive relief is not granted is outweighed
by the potential harta to the defendants and the public if the injunctive relief is granted.

Plaintiffs have the burden of establishing their right to a preliminary injunction, Adams v.
Beard Dev. Corp., 116 N.C. App. 105, 109, 446 8.B.2d 862, 865 (1994); Superscope, Inc. v.
Kincaid, 56 N.C. App. 673,675,289 8.E.24 595, 596, disc. review denied,305N.C. 592,292 8.E.2d
14 (1982); see also Serzer v. Annas, 286 N.C. 534, 536,212 S.E.2d 154, 156 (1975), and one may
be issued only “after a careful balancing of the equities.” 4 E.P. Industries, Inc. v. McClure, 308
N.C. 393, 400, 302 5.E.2d 754, 759 (1983). The standards for issuance of a preliminary injunction
have been set forth by our Supreme Court:

The burden is on the plaintiffs to establish their right to a preliminary
injupction. To justify the issuance of the preliminary injunction, ordinarily it must be
made to appear that (1) there is probable cause that plaintiff will be able to establish
the rights which he asserts and (2) there is reasonable apprehension of irreparable
loss unless interlocutory injunctive relief is granted or unless interlocutory injunctive
relief appears reasonably necessary to protect plaintiff’s rights during the litigation.

To issue or to refuse tq issue an interlocutory injunction is usually a matter
of discretion to be exercised by the trial court. Its purpose is to preserve the status
quo of the subject matter involved until a trial ¢an be had on the merits. The issuing
court, after weighing the equities, and the advantages and disadvantages to the
parties, determines in1ts sound discretion whether an interlocutory injunction should
be granted or refused. The court cannot go further and determine the final rights of
the parties, which must be reserved for the final trial of the action,

Pruittv. Williams, 288 N.C. 368, 372, 218 $.B.2d 348, 351 (1975) (citations omitted).

In deciding whether to issue an injunction, the courtt should engage in a balancing process,

weighing potential harm to the plaintiff if the injunction is not issued against the potential harm to
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the defendant if injunctive relief'is granted. “In effect, the harm alleged by the plaintiff must satisfy

a standard of velative substantality as well as ireparability,” Williams v. Greene, 36 N.C. App. 80,
86,243 8.E.2d 156, 160, disc. review denied, 295 N.C. 471,246 S.E.2d 12 (1978). Plaintiffs here
have the distinet and - in their case - impossible burden of showing that their alleged injuries are not
merely‘mticipated or probable, but ireparable, real, and immediate:

Itis well-established that an injunction will be granted onty when irreparable
mjury is both real and immnediate. See Membership Corp. v. Light. Co., 256 N.C. 56,
122 S.E.2d 761 (1961). Injunctive relief is premised on an injury actually threatened
and practically certain, not one anticipated and mercly probable. Hooks v
Speedways, Inc. , 263 N.C. 686, 140 S.E.2d 387 (1965).

Duke Power Co. v. City of High Point, 69 N.C. App. 335, 337, 317 S E.24 699, 700 (1984).
Plaintiffs must also show that any possible injuries to them outweigh the very real harms to the State,
the public, and others who would suffer if an injunction were issued.
It is not error to deny an application for a temporary injunction where the
injury likely to be sustained by the plaintiff from the continvance of the conduct of
which he complains, pending the final hearing of the matter, s substantially
outweighed by the injury which will be done the defendant by the prevention of such
conduct, during the litigation, if it 1s ultimately determined that the defendant had the
right to engage in it. It is also proper for the court to take into account probable
injuries to persons not parties to the action and to the public if such an injunction
wers to be issued. “The rule of ‘balancing conveniences’ is that an inyunction will not
usually be granted or continued where ‘it will do more mischief and work greater
imury than the wrong which it is asked to redress,”
Huggins v. Board of Education, 272 N.C. 33, 41, 157 S.E.2d 703, 709 (1967) (citations omitted)
(concluding that the interests of children errolled in the public schools and the interests of the public

wn the children’s education were proper to consider in determining whether school operations should

be enjoined).
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