STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 05CVS17197

CHARLES HEATHERLY; THOMAS
SPAMPINATO; W. EDWARD
GOODALL, JR.; PAUL STAM; WAKE
COUNTY TAXPAYERS ASSOCIATION;
and THE NORTH CAROLINA FAMILY
POLICY COUNCIL

Plaintiffs,

v.
MOTION FOR PRELIMINARY
STATE OF NORTH CAROLINA,;
CHARLES A. SANDERS, BRYAN E. INJUNCTION
BEATTY, LINDA CARLISLE, ROBERT
A.FARRIS, JR., JOHN R. MCARTHUR,
JIM WOODWARD, and ROBERT W.
APPLETON, Members of the North
Carolina Lottery Commission, in their
official capacity; NORTH CAROLINA
LOTTERY COMMISSION; THOMAS N.
SHAHEEN, Executive Director of the
North Carolina Education Lottery, in his
official capacity; MICHAEL F. EASLEY,
Governor of the State of North Carolina, in
his official capacity; RICHARD H.
MOORE, Treasurer of the State of North
Carolina, in his official capacity,

Defendants.
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NOW COME Plaintiffs, by and through counsel, and respectfully move pursuant to N.C.
R. Civ. P. 65, that this Court issue a preliminary injunction preserving the status quo by
enjoining Defendants from making or causing to be made additional transfers from the general
fund of the North Carolina State Treasury to the North Carolina State Lottery Fund and further
enjoining Defendants from entering into any contracts in furtherance of HB 1023 as amended by

section 31.1 of SB 622 (“the Lottery Act”), or using, transferring, dissipating, or otherwise



disposing of the funds in the North Carolina State Lottery Fund in violation of the Constitution
of North Carolina.

In support of their motion, Plaintiffs respectfully incorporate the allegations of the
Complaint. Additionally, Plaintiffs show the Court as follows:

1. The above captioned case was filed on December 15, 2005.

2. All Defendants accepted service of process as evidenced by the attached
documents (See Exhibits A-L).

3. As alleged in the Complaint, in anticipation of litigation, undersigned counsel
hand delivered a letter dated November 17, 2005 to Defendant Charles A. Sanders demanding
that the Lottery Commission refrain from proceeding with the establishment of a state lottery or
expending funds in furtherance of the same, including, but not limited to, contracting for the
employment of an executive director or other employees.

4, As alleged in the Complaint, in anticipation of litigation, undersigned counsel
hand delivered a letter dated November 17, 2005, addressed to Attorney General Roy Cooper, to
Susan R. Lundberg, Assistant Attorney General, demanding that the State refrain from
proceeding with the establishment of a state lottery or expending funds in furtherance of the
same, including, but not limited to, contracting for the employment of an executive director or
other employees.

5. As alleged in the Complaint, in anticipation of litigation, undersigned counsel
caused to be hand delivered a letter dated November 17, 2005 addressed to Defendant Moore
demanding that the State refrain from proceeding with the establishment of a state lottery or
expending funds in furtherance olf the same, including, but not limited to, contracting for the

employment of an executive director or other employees.



6. As alleged in the Complaint, (“the Lottery Act”) directs the State Treasurer to
lend to the North Carolina State Lottery Commission, at a rate of interest comparable to short-
term rates in the private capital market and with repayment terms satisfactory to both parties,
sufficient State funds to cover initial operating expenses of the North Carolina Lottery
Commission, except that the total aﬁount of borrowed funds shall not exceed $10 million.

7. As alleged in the Complaint, the borrowed funds are to be deposited in the North
Carolina State Lottery Fund (“Lottery Fund”) and are to be available for expenditure as set forth
in the Lottery Act without further action by the General Assembly.

8. As alleged in the Complaint, Defendants seek to use funds transferred from the
general fund of the State Treasury to the Lottery Fund for the purpose of establishing a state
operated lottery.

9. Upon information and belief, Defendant Moore caused to be transferred a sum or
sums of money from the general fund of the North Carolina State Treasury to the Lottery Fund.
As of the date of filing of this motion, the specific amount of this transfer or transfers is
unknown to Plaintiffs.

10.  Upon information and belief, Defendant North Carolina State Lottery
Commission has begun to expend funds from the Lottery Fund for the purposes of establishing a
state lottery. Upon information and belief, such expenditures include monies used to pay
Defendant Shaheen and other employees of the North Carolina State Education Lottery.

11.  Upon information and belief, Defendant Moore is prepared to transfer additional
sums from the general fund of the North Carolina State Treasury to the Lottery Fund. Upon
information and belief, Defendants Lottery Commission and Shaheen and others acting with

them threaten to transfer additional sums from the Lottery Fund to establish a state lottery.



12. Upon information and belief, the Defendants have acted and continue to act in
violation of the North Carolina State Constitution by spending, and causing to be spent, monies
belonging to the citizens and taxpayers of North Carolina pursuant to legislation that was not
constitutionally passed as set forth in the Complaint.

13.  Plaintiffs have shown a substantial likelihood of success on the merits of their
claims in that the facts are uncontested that the legislation in question was not passed in
accordance with Article II, section 23 of the North Carolina Constitution and that the challenged
legislation facially shows that it is a revenue bill within the meaning of Article II, section 23.

14.  Plaintiffs have shown a substantial likelihood of success on the merits of their
claims in that the facts are uncontested that the legislation in question was not passed in
accordance with Article V, section 7 of the North Carolina Constitution and that the challenged
legislation purports to authorize the transfer of money from the State treasury in the form of a
loan.

15.  Plaintiffs state that the future actions of Defendants as enumerated herein and as
alleged in the Complaint will cause immediate and irreparable injury to Plaintiffs and other
citizens and taxpayers of the State unless and until the Court enters the order requested in this
motion. These injuries include, but are not limited to, impairment of the State’s fiscal soundness,
the execution of contractual obligations binding the State to unauthorized expenditures of State
funds, and the violation of Plaintiffs’ constitutional right as residents and taxpayers to have
legislation passed in compliance with constitutional requirements. Immediate and irreparable
harm will result if a preliminary injunction is not issued to prohibit additional transfers to the
Lottery Fund and depletion of assets in the Lottery Fund, as well as in the entering of binding

contractual obligations, all in furtherance of a constitutionally infirm statute.



16.  The likely harm to be suffered by Plaintiffs will be irreparable in a practical sense,
in that monetary relief, which is not sought, will not fully compensate Plaintiffs for the
constitutional injury caused.

17.  The likely harm to the Defendants will be minimal, should Plaintiffs’ motion be
granted, in that the State will simply be enjoined from expending state funds and conducting

other acts in furtherance of a constitutionally infirm statute.

WHEREFORE, Plaintiffs respectfully pray the Court to issue a preliminary injunction as
follows:

1. Enjoining aﬁd prohibiting Defendants (including their agents, employees and
those persons in active concert or participation with them) from transferring funds from the
general fund of the State Treasury to the North Carolina State Lottery Fund;

2. Enjoining and prohibiting Defendants (including their agents, employees and
those persons in active concert or participation with them) from using, transferring, dissipating,
or otherwise disposing of the funds in the North Carolina State Lottery Fund,

3. Enjoining Defendants Lottery Commission and its members, and Defendant
Shaheen from carrying out any business in any way related to the establishment of a state lottery,
including but not limited to employment of additional employees, solicitation of bids from
lottery vendors, and advertisement of the lottery.

4. Enjoining Defendants from exercising any power or authority, or performing any
duty or obligation purportedly authorized by the Lottery Act, including but not limited to the
entering of contracts for the purpose of establishing a state lottery and the carrying out of

existing contractual obligations.



5. Requiring Defendants to file with the court and serve upon Plaintiffs within ten
(10) days after entry of the injunctive order a written report, under oath, setting forth the manner

in which they have complied with the injunctive order
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This the % day of December, 2005.
Respectfully Submitted,

NORTH CAROLINA INSTITUTE FOR
CONSTITUTIONAL LAW

225 Hillsborough Street, Suite 280
Raleigh, NC 27619

Telephone: (919) 838-5313

Facsimile: (919) 838-5316

2.

Robert F. Orr (N.C. Bar No. 6798)
Pamela B. Cashwell (N.C. Bar No. 19542)
Jeanette Doran Brooks (N.C. Bar No. 29127)

Counsel for Charles Heatherly, Thomas
Spampinato; W. Edward Goodall, Jr.; Paul Stam;
Wake County Taxpayers Association; and the North
Carolina Family Policy Council



CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Motion for Preliminary
Injunction was served on all parties by depositing a true copy thereof with the United States
Postal Service, first class postage prepaid, addressed to the following:

Norma S. Harrell, Special Deputy Attorney General
Ronald M. Marquette, Special Deputy Attorney General
114 W. Edenton Street

Raleigh, North Carolina 27602

Counsel for Defendants

This 2 ;1_7‘&/ day of December, 2005.

NORTH CAROLINA INSTITUTE FOR
CONSTITUTIONAL LAW

225 Hillsborough Street, Suite 280
Raleigh, NC 27619

Telephone: (919) 838-5313

Facsimile: (919) 838-5316
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Robert F. Orr (N.C. Bar No. 6798)
Pamela B. Cashwell (N.C. Bar No. 19542)
Jeanette Doran Brooks (N.C. Bar No. 29127)

Counsel for Charles Heatherly, Thomas
Spampinato; W. Edward Goodall, Jr.; Paul Stam;
Wake County Taxpayers Association; and the North
Carolina Family Policy Council



