STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 05 CVS 8378

)
DELMA BLINSON; JERRY R. JOHNSON;)

KELLIENE FISHER; DONALD R. REID; )
BRIAN GOSSAGE; WILFORD R. DOWE; )

and KENT MISEGADES
Plaintiffs,
AMENDED COMPLAINT AND
V. PETITION FOR
DECLARATORY JUDGMENT
STATE OF NORTH CAROLINA;

JAMES T. FAIN, III, Secretary of the
N.C. Department of Commerce, in his
official capacity; CITY OF WINSTON-
SALEM, North Carolina and ALLEN
JOINES, Mayor of Winston-Salem, in his
official capacity; FORSYTH COUNTY,
North Carolina and GLORIA D.
WHISENHUNT, Chairperson of the Board )
of Commissioners of Forsyth County, in her )
official capacity; THE MILLENNIUM )
FUND; WINSTON-SALEM BUSINESS, )
INC.; THE WINSTON-SALEM )
)
)

A i A T L L N T N N S e

ALLIANCE; and DELL, INC.,,
Defendants.

Plaintiffs, by and through undersigned counsel and pursuant to Rule 15(a) of the North
Carolina Rules of Civil Procedure, file this Amended Complaint and Petition for Declaratory
Judgment.

Plaintiffs complaining of the defendants, allege and say,

INTRODUCTION

1. This action is brought pursuant to the Uniform Declaratory Judgment Act, N.C.

Gen. Stat. §§ 1-253 to challenge the constitutionality of certain tax benefits and other so-called



economic incentives or subsidies (“subsidies”) granted a private sector computer manufacturing
corporation to induce it to bring some of its business operations to Winston-Salem, Forsyth
County, North Carolina, as opposed to other sites in the United States.
2. This action arises from legislation adopted by the North Carolina General
Assembly on November 4, 2004 providing several income, franchise and sales tax subsidies, as
well as training, transportation infrastructure, and other direct grant assistance totaling more than
$242,000,000 designed to entice Dell, Inc. (“Dell”) to build and operate a computer
manufacturing facility in North Carolina’s “Triad” region (“Dell legislation™). The Dell
legislation discriminates in favor of in-state economic activity and against interstate commerce
thereby violating the Commerce Clause of the United States Constitution and otherwise violates
the U.S. Constitution and various provisions of the North Carolina Constitution.
3. This action further arises from the decisions of the City of Winston-Salem, North
Carolina and Forsyth County, North Carolina to provide, upon information and belief more than
$37,000,000 in tax revenues, land, and infrastructure to entice Dell through discriminatory
financial subsidies to locate a computer manufacturing facility in Winston-Salem, Forsyth
County, North Carolina. The local government subsidies violate various provisions of the North
Carolina Constitution.
PARTIES
(Plaintiffs)

Pursuant to the Uniform Declaratory Judgment Act, the following individuals are
petitioning for a declaration as to the unconstitutionality of the legislation and resolutions at
issue and for the purposes of this action are denominated as “plaintiffs”:

4. Plaintiff Delma Blinson, individually is a citizen, resident, and taxpayer in
Chocowinity, Beaufort County, North Carolina. At all times complained of, Blinson has owned
real and personal property within Beaufort County, as well as Johnston County. The Counties

impose ad valorem taxes on such property, which Blinson has paid each and every year that he



has owned property and will continue to do so. Blinson’s ad valorem tax rate has been based on
a system of valuation, and he has received no abatement or exemption from this legal
responsibility. In addition, plaintiff Blinson pays other types of taxes to these governmental
entities including state and local sales taxes on items purchased as well as state income taxes.

5. Plaintiff Jerry R. Johnson, individually is a citizen, resident, and taxpayer in
Forsyth County, North Carolina. At all times complained of, Johnson has owned real and
personal property within the County. The County imposes ad valorem taxes on such property,
which Johnson has paid each and every year that he has owned property and will continue to do
so. Johnson’s ad valorem tax rate has been based on a system of valuation, and he has received
no abatement or exemption from this legal responsibility. In addition, plaintiff Johnson pays
other types of taxes to these governmental entities including state and local sales taxes on items
purchased as well as state income taxes.

6.  Plaintiff Kelliene Fisher, individually is a citizen, resident, and taxpayer in East
Bend, Yadkin County, North Carolina. At all times complained of, Fisher has owned real and
personal property within the County. The County imposes ad valorem taxes on such property,
which Fisher has paid each and every year that she has owned property and will continue to do
so. Fisher’s ad valorem tax rate has been based on a system of valuation, and she has received
no abatement or exemption from this legal responsibility. In addition, plaintiff Fisher pays other
types of taxes to these governmental entities including state and local sales taxes on items
purchased as well as state income taxes.

7. Plaintiff Donald Reid, individually is a citizen, resident, and taxpayer in
Charlotte, Mecklenburg County, North Carolina. At all times complained of, Reid has owned
real and personal property within the City and County. The City and County impose ad valorem
taxes on such property, which Reid has paid each and every year that he has owned property and
will continue to do so. Reid’s ad valorem tax rate has been based on a system of valuation, and

he has received no abatement or exemption from this legal responsibility. In addition, plaintiff



Reid pays other types of taxes to these governmental entities including state and local sales taxes
on items purchased as well as state income taxes.

8. Plaintiff Brian Gossage, individually is a citizen, resident, and taxpayer in Apex,
Wake County, North Carolina. At all times complained of, Gossage has owned real and personal
property within the Town and County. The Town and County impose ad valorem taxes on such
property, which Gossage has paid each and every year that he has owned property and will
continue to do so. Gossage’s ad valorem tax rate has been based on a system of valuation, and
he has received no abatement or exemption from this legal responsibility. In addition, plaintiff
Gossage pays other types of taxes to these governmental entities including state and local sales
taxes on items purchased as well as state income taxes.

9. Plaintiff Kent Misegades, individually is a citizen, resident, and taxpayer in Cary,
Wake County, North Carolina. At all times complained of, Misegades has owned real and
personal property within the City and County. The City and County impose ad valorem taxes on
such property, which Misegades has paid each and every year that he has owned property and
will continue to do so. Misegades’ ad valorem tax rate has been based on a system of valuation,
and he has received no abatement or exemption from this legal responsibility. In addition,
plaintiff Misegades pays other types of taxes to these governmental entities including state and
local sales taxes on items purchased as well as state income taxes.

10. Plaintiff Wilford R. Dowe, individually is a citizen, resident, and taxpayer in
Winston-Salem, Forsyth County, North Carolina. At all times complained of, Dowe has owned
real and personal property within the City and County. The City and County impose ad valorem
taxes on such property, which Dowe has paid each and every year that he has owned property
and will continue to do so. Dowe’s ad valorem tax rate has been based on a system of valuation,
and he has received no abatement or exemption from this legal responsibility. In addition,
plaintiff Dowe pays other types of taxes to these governmental entities including state and local

sales taxes on items purchased as well as state income taxes.



(Defendants)

Pursuant to N.C. Gen. Stat. § 1-260, the following are joined as parties who have an
interest which would be affected by the declaration sought, and are for purposes of this action
denominated as “defendants™:

11. Defendant State of North Carolina is a general purpose state government which is
capable of being sued, and which is being sued, for authorizing (through the General Assembly)
and/or granting the tax subsidies and other economic development subsidies of which complaint
is made.

12. Defendant James T. Fain, III is the Secretary of the North Carolina Department of
Commerce (“the Secretary”) and is responsible for promoting statewide economic development.
Pursuant to N.C. Gen. Stat. §105-129.3 and the William S. Lee Quality Jobs and Business
Expansion Act (Session Law 1996-13es2, as amended) (Bill Lee Act). The Secretary is also
responsible for assigning an economic distress tier designation to each of the 100 counties in the
State and for designating areas of higher poverty within urban centers in the State as
development zones, to allow for more favorable treatment for the taxpayer investing in those
geographic areas, with respect to the wage standard, the credit for creating jobs, the credit for
investing in machinery and equipment, and the credit for worker training under the Bill Lee Act.

13. Defendant Secretary is tasked under the Dell legislation with making a “written
determination that the taxpayer has or is expected to have” reached threshold employment and
investment levels that determine the taxpayer’s eligibility for certain tax credits as outlined in the
Dell legislation. N.C. Gen. Stat. § 105-129.62. The Secretary is sued in his official capacity
only.

14. Defendant the City of Winston-Salem (“the City”) is a public body with authority
to sue and be sued in its own name. The City is duly authorized to impose ad valorem taxes on
property located within its boundaries. The Winston-Salem City Council (“the City Council”) is

the governing body of the City. As such, the Council comprises duly elected officials who are



bound and governed by both the Constitution of the State of North Carolina and the North
Carolina General Statutes. The City Council authorized the granting of discriminatory tax
subsidies and/or direct grants related to the computer manufacturing facility for defendant Dell
which were not allowed for Plaintiffs.

15. Defendant Allen Joines is Mayor of the City of Winston-Salem, North Carolina
and in that capacity, upon information and belief has authorized and/or will authorize the
granting of tax subsidies and/or direct grants related to the computer manufacturing facility for
defendant Dell. As Mayor of the City, Joines is acting under color of state law and is sued in his
official capacity.

16. Defendant Forsyth County (“the County”) is a public body with authority to sue
and be sued in its own name. It is duly authorized to, and does impose ad valorem taxes on
property located within its respective boundaries. The Forsyth County Board of Commissioners
(“County Commissioners”) is the governing body of the County. As such, the County
Commissioners comprise the duly elected officials who are bound and governed by both the
Constitution of the State of North Carolina and the North Carolina General Statutes. The
Commissioners authorized by resolution the granting of discriminatory tax subsidies and/or
direct grants related to the computer manufacturing facility for defendant Dell which were not
allowed for Plaintiffs.

17. Defendant Gloria D. Whisenhunt is Chairperson of the Forsyth County Board of
Commissioners. In that capacity, upon information and belief, she has authorized and/or will
authorize the granting of tax subsidies and/or direct grants related to the computer manufacturing
facility for defendant Dell. As Chairperson of the Board of Commissioners, Whisenhunt is
acting under color of state law and is sued in her official capacity only.

18. Defendant Dell, Inc. (“Dell”) is a for-profit, duly chartered corporation in the
State of Delaware, the North American headquarters of which is located in Round Rock, Texas.

Dell and/or a Dell subsidiary is licensed to do business in North Carolina and will build or is



building a manufacturing plant for the construction, assembly, and/or manufacture of computers
in Forsyth County. Upon information and belief, Dell and/or a Dell subsidiary has been a
corporate taxpayer in North Carolina annually since 1993.

19. Defendant Winston-Salem Business, Inc. (“WSBI”), originally chartered as the
Winston-Salem Business Foundation, is a charitable or religious corporation as defined in
Chapter 55A of the North Carolina General Statutes and is a non-profit corporation, duly
chartered in North Carolina and operating in Winston-Salem, Forsyth County, North Carolina,
for the purpose of purportedly promoting economic development in Winston-Salem. WSBI is
exempt under Section 501(c) (3) of the Internal Revenue Code of 1986, as amended.

20. Defendant The Millennium Fund (“Millennium Fund”) is a charitable or religious
corporation, as defined in Chapter 55A of the North Carolina General Statutes, and is a non-
profit corporation duly chartered in North Carolina and operating in Winston-Salem, Forsyth
County, North Carolina for the benefit of, or to carry out the purposes of the Winston-Salem
Foundation, within the meaning of Section 509(a)(3) of the Internal Revenue Code. The
Millennium Fund is exempt under Section 501(c)(3) of the Internal Revenue Code of 1986, as
amended.

21. Defendant Winston-Salem Alliance (“Alliance”) is a 501(c)(6) non-profit
corporation, operating for the promotion of common business interests as defined in Chapter
55A of the North Carolina General Statutes, duly chartered in North Carolina and currently
operating in Winston-Salem, Forsyth County, North Carolina. Upon information and belief,
Mayor Allen Joines is the President of the Alliance.

JURISDICTION AND VENUE

22. This action is brought pursuant to N.C. Gen. Stat. § 1-253, the Uniform
Declaratory Judgment Act, for the purpose of determining the constitutionality of certain actions

of the State of North Carolina, the City, and the County. This Court has jurisdiction over the



